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EXECUTIVE ORDER NO. 4773 

By virtue of the powers in me vested as President of the United 
States of America, and pursuant to Chapter II of an act of Con- 
>>;ress entitled “An act to amend an act entitled ‘An act for making 
further and more effectual jn-ovision for the national defense, and 
for other purposes,’ upprovwl June 3, 191C. and to establish military 
justice,” approved June 4, 1920 (41 Stat. 759), I prescril)e the folT 
lowing Manual for Courts-Martial and direct that it be published 
for the government of all concerned. This manual shall be in force 
and effect in the Armies of the United States on and after April I, 
1928; except that its pniviMon*-, other than as to mere matters of 
jirocedure and other than any provisions alleviating tl)e punisluneot- 
to be inipo«!e<l upon conviction in any case, do not supersede the pro-^ 
visions of the Manual for C'onrts-Marfial, 1921. with respect to acte 
done or offenses committed j)rior to Aj>iil 1. 1928. 

Calvin Cooudob 

Tub White Ilocsn. 

Novtmbtr 4!), 11/^7. 


(SnltwHinent Executive Orders liave pie«erll>e(1 ainendments to varlona para- 
graplis of the Mainial, ns follows . 

No. 8727 (April 1, H)41), iUiM'ndini: piirsiiwtiptas KVJft nnd 104c 
No. 0048 (Keb. 3, 1042), nnieiulinp jiarugraph l<i4c. 

No. 0216 (Aug. 7, 1942), aimaiding paragraph lt7a. 

No. 9267 (Nov, 9, 1042), amending paragraph J04c 

No. 9324 (Huieb 31, 1943), amending paragraph'. 14. 8.“)«, S7ft, 87c, 91, 94, 96, 
103)1, 125, 120, and 155, and App. 4 and 10. 

Hie ameiulinents preserlbed liy these live orders luivv been lucorpomted in 
the text of this edition of the Muiinal ] 
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CHAJPTEBn 

coubts-mashal 

CLASSlFICAHON-COMPOSmON 


-’’f. €00RTS4IAR11AL— ChnifieaiioBii — C^erld, epecialy sod 0 uia> 
courts-tttartial. (A. W. 3.) 

' A C01]lTS4MRnAL-<:MapMi^^ Wk 0 wmy «erM^All offiMn 
miJituy aurice of the United States, and officers of the Marine 
lOsciie vrfien detached for service with tlte Army by order of the 
IVeeident, shaJl be competent to serve on courte-martiftl (A. W. 4.) 
r ^ • No dietinctian exists among the various classes of ‘‘officers in the 
^^aiBtary service of the United States” with respect to their com- 
^gW t sBty to serve; bat the term “officers” here refers to commissioned 
>dffioen only. (k. W. 1.) Members of the Army Norse Corps and 
"wantmt officeis are therefore not competent to serve on coorts- 
tmartial. 

V For notes as to retired, reserve, and National Guard officers, see 
ifmder A. W. 4, App. 1. 

t' 'No officer shall be eligible to sit as a member of a general or spedal 
'aMtot^nartial if he is the accuser (see 60) or a witness for the prose* 
IBation (see 53; A. W. 8. 9), or in case nf a rehearing if hs was a 
'‘aaaoher of the court whidi first heard the case (see 89; A. W. 50^). 

> ^Nupension from rank renders an officer ineligible to sit as a member 
fld a court-martial. 

ISm availability of certain officers for detail may be restricted by 
, BC|||td*tions. See, for examples, AB 60-5 (Chaplains) and AB 170-10 
(OfipHS at exempted stations). 

*' h. I h mk u tf aHMtors.— General courts-martial may consist of any 
nomlMr of officers not less than five (A. W. 5) ; special courts-mattiid 
ai any number of officers not less than three (A. W. 6); and a 
cununaxy oourt-martial shall consist of one officer (A. W. 7). 

' ta ffinil s/ SHM5cri.i— In no case diall an officer, whan it can be 
'^.ttvtudcd, be tried by officers inferior to him in rank (A. W< 16), 
Jll^ilkcse bebw him on tbs promotion fist Belatite rank is dstar- 
as indicated in AB 600-15. 

K' A ti mmhm, Wh«i appointing (xnirin^iutitiill iihl 

anthority shall datail m mraobeta thereof these offiosci^ 
^1^ oomai^ who, in hie opinion, are best qnalilbd ftir lliS 
Wm n oi ags, tninJng, m^ierientis, and jtididal 



ksB tb«a two yewet? awrice dmll not, if it out 1* " 
avoided withoat manifest injury to the service, be appointed as 
members of courts-martial in excess of the minority membersb^^ 
thereof. (A. W. 4.) 

e. Low monicr /or gtaertl coarf-moriis/^The authority appointing a 
^nersl court-maitial ehall detail as one of the members thereof a 
law member, who shall be an officer of the Judge Advocate OeneraPs 
Department, except that \(hen an officer of that department is not 
available for the puiposc tlie appointing authority shall detail in- 
stead an officer of some other branch of the service selected by the 
apjiointing authority as specially qualified to perform the duties of 
law member. (A. W. 8.) 
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jFfOnmKG AUTHORITIES-AFPOINTIIENT OF TRIAL JUDGE 

, > ADVOCATE, DEFENSE COUNSEL^ ASSISTANTS 

■*, 

JK. OOVRTS-MARTIAL— Appofarinv AaihoriliH- — a. Genere/ 

IwL-^Ilie President of the United States, the superintendent of the 
IpQitajy Academy (except for the trial of an oflBoer, A. W. IS), and 
'plM)>fiOiflr commanding officers designated in A. W. 8 may appoint 
»||pnei'al oourts-martial ; but when any such commander is the accuser 
•lUr Uw prosecutor of the person or persons to be tried the court shall 
'.Im t^^ointod by superior competent authority. (A. W. 8.) 

„ Wlwihw the commander who convened the court is the accuser or 
"Ule pmsBCUtor is mainly to be determined by his personal feeling or 
j^hwest in the matter. An accuser either originates the diarge or 
Adopts and becomes responsible for it; a prosecutor proposes or 
'.mdartahes to have it tried and proved. See 00 (Accuser) in this 
f^fatmection. Action by a commander which is merely official and in 
MA strict line of his duty can not be regarded as sufficient to dis- 
oMaRfy him. Thus a division commander may, without becoming 
aoenser or prosecutor in the case, direct a subordinate to inves- 
'llgats an alleged offense with a view to formulating and perferring 
* duq;es as the facts may warrant, and may refer such diarges for 
pM as i& other casea 

As A. W. S expressly designates those who have authority to 
UnKast general courts-martisl, it follows that no one else has any 
Wch aitttbority, and that anyone having such authority can not dele- 
ipits or transfer it to mother. The authority of a conuuanding 
SitteBr to appoint general courts-martial is independent of his raok 
fnd is retained by him aa long os he continues to be such commanding 
FtdhMr. The rulw as to the devolution of command in case of the 
disability, or temporary absence of a permanent oonomaiider 
Stitsd in AR eOG-dO. 

; ' An officer who has power to appoint a general oourt-martial tnty. 
^hteMaiae Ibe cases to be referred to it for trial and may dissdvs 
Hit be iK’t oontral tbs ezereisB by the court of powem vpitod $9 
He may withdraw any qwciflea t iigi or charge wt mf tfaunt ’ 
PllHHie eemt lute iwadied a fimling ^aiwoiu 







>.' | |pM dif f <w rf i wtt t rf . — TTig oommaoSing office Hdeeigiiatod 
A. W. 9 may appoint spedai ceurte-martial; but when any ancj) 
commanding offimr is the accuser or the prosecutor of the person or 
persons to tried the court diall be appointed superior authwity, 
and may in any case be appointed by superior authority when by tib« 
latter deemed desirable. (A. W. 9.) 

The principles of the last three subparagraphs of 5a apply to 
special courts-martial. 

A battalion or other unit is Metached” when isolated or removed 
from the immediate disciplinary control of a superior of the same 
branch of the service in such a manner as to make its conunander 
primarily the one to bo looked to by superior authority as the officer 
responsible for the administration of the discipline of the enlisted 
men composing the same. The term is used in a disciplinary sense, 
nnd is not necessarily limited to what constitutes detachment in a 
physical or tactical sense. For instance, the commanding officers of 
iiiuts that are indeiiendent, except in so far as they constitute parts of 
a division, who are responsible directly to the division commander 
for the maintenance of discipline in their respective commands, are 
competent to appoint special courts for the same, subject to the power 
of the division comniander to appoint special courts for all subordi- 
nate organizations and detachments under his command if by him 
deemed desiiable. 

The subordinate commander may exercise the power to appoint 
special courts-martial for his command unless a competent superior 
deems it " deijirable ” to reserve that power to himself and so notifies 
the subordinate. 


c. Swnmary eourts-marUal . — ^The commanding officers designated in 
A. W. 10 may appoint summary courts-martial; but such summaly 
courts-martial may in any case be appointed by superior author!^ 
when by the latter deemed desirable: Provided, That when but one 
officer is present with a command he shall be the summary court- 
martial of that command and shall hear and determine cases brought 
before him. (A. W. 10.) 

Where the appointing authority of a summary court or the sum- 
mary court officer is the accuser or the prosecutor of the person or 
persons to be tried, it is discretionary with the appointing authoriW 
whether he will forward the charges to superior authority with a 
rerammendation that the summary court be appointed by the latter; 


but the fact that the appointing authority or the summary court 
officer is the accuser or prosecutor in a particular case does not 
invalidate the trial. 


When more than one officer is present, a subordinate officer will be 
appointed summary court-martial. When but one officer is present, 
m order appointing the court will be issued. 



8. CIVDKTS4WIJ(nM<~>4<didBete !■ 4UMnl>HP«rtem<~jkB to pelr* 
tMis Bobjett to military k'w, see A. W. 2. In addition to the penoaa 
described in A. W. 2 ace the following: 

Officers and enliked men of the Medical Department of the Navy, 
aerring with a body of marines detached for sei'vice with the Army 
in accordance with the provisions of section 1621 of the Bevised 
Statutes, while so serving. (Act of August 29, 1916, 89 Stat. 678.) 

Virions other classes of persons by statutes, which, being of in- 
frequent application, are merely cited in the notes under A. W. 2, 
App. 1. 

Jurisdiction, limiteil as to persons, is given courts-maidial by A. W. 
2 to try certain offenses against the laws for the govcinnicnt of the 
naval service. 

9. COUKTS-MARTIAL — Jnritffictum ia Geatral— Contempt*. — A. mili- 
tary tribunal may punish as for contempt any person who unes 
any menacing words, signs, or gestures in its presence, or who dis- 
turbs its proceedings by any riot or disorder. (A. W. 82.) See 101 
(Contempts). 

10. COURTS-MARTIAL — JnrisffictioB hi Geaeral — renninatioii. — Oefi- 
eral Rule. — The general rule is that court-martial jurisdiction over 
officers, cadets, soldiers, and others in the military service of the 
United States ceases on discharge or other separation from snch 
service, and that jurisdiction as to an offense committed daring a 
period of service thus terminated is not revived by a reentry into the 

* military service. 

Exeeptiong. — To this general rule there are, hoviever, some excep- 
tions, among them the following: 

Jurisdiction as to certain case.s of fraud and embeszloment is not 
terminated by discharge or dismissal. See A. W. 9i. 

All persons under sentence adjudged by courts-martial remain 
subject to military law while under such sentence (A. W. 2.) 

l^ere a soldier obtains his discharge by fraud, the discharge 
may be canceled and the soldier arrested and returned to military 
cimtrol. He may also be required, to serve out his enlistment and 
may be tried for his fraud. 

A discharge, other than dishonorable, releases only from the par- 
ticular contract and term of enlistment to which it relates, and there- 
fore does not terminate other subsisting enlistments or relieve the 
soldier from liability to trial by court-martial for an offends com- 
mitted during any of such enlikments. On the other hand a dis- 
honorable discharge terminates all subsisting enlistments, and a 
soldier dishonorably discharged can not be tried by court-martial 
for an offense committed during any such enlistment, except as 

• provided in A. W. 94 and as stated in the next subparograi^ 




pgum to 

eaMgjsK^ It ind^eot to 

do» IMt tetmiaate. liuis, wbwe an offi^ holding an emergatl^ 
coiaiaiWBoa was discharged from said oommissioii hy naScn ^ 
aeeqtfao c e of a oonunission in the Begular Army, there being #0 
interval between services under the xespective commissions, it sftMl 
held that tiure was no termination of the officer's military 
but merely the accomplishment of a change in his status front tMi 
of a temporary to that of a pernmncnt officer, and that court* 
martial jurisdiction to try him for an offense (striking enlisted 
committed prior to the discharge was not terminated by the disdtacge. 
So also, where a dishonorably discharired general prisoner was tri^ 
for an offense committed while a soldier and prior to his didianor< 
able discharge, it was held tliat such discharge did not terminate lik 
amenability to trial for the offense. 

EffBcA of sscaps.~The fact that after arraignment and durial 
the trial the accused has escaped does not terminate the jurisdkitiDn 
of the court, which may proceed witli lire trial notwithstanding 
the accused’s absence. 

11. COURTS-MARTIAL— Auitdktioa is GsMral— frcfauior mi. mm^ 


cfsiiM.— G)urts-martial have exclusive jurisdiction of purely military 
offenses. But a person subject to military law is, as a rule, subject 
to the municipal law applicable to persons generally, and if by oiU| 
act or omission he violates an Article of War and the local crimina] 
law, such act or omission may be made the basis of a prosecution before 
a court-martial or before the proper civil tnbiuial, and in some eastt 
before both, the jurisdiction which first attaches in any case being in 
general entitled to proceed. If in a case where an application undei 
A. W. 74 for delivery to the civil authorities is anticipated, good 
reason exists for the primary exercise of military jurisdiction, chm^ 
should be promptly preferred. 

Hie provisions of die Articles of War conferring jurisdicticm upon 
oourtB-martial shall not be construed as depriving militaty commisf 
sions, provost courts, or other military tribunals of concurrent jut3)« 
dictim in respect of offenders or offenses that by statute or fay liM 
law of war are tiieble by such military commissions, provost oouiiltt 
or-otibor militaty tribunals. (A. W. 10.) See A. W. lot 
inStoaoM of coDCurrent jurisdiction expressly oonferrad on courts' 
nutirtial and ewtain other tribunals. 

lA COURTMURTIAL-Jnridktiea of GeBoal CMBtsdhitlal-NftiaMi 
sol offoaNar-Genetal conrts-martaal shall have power to try .laa^ 
petsm sohjcct to militaty law for any crime or offense made piaikikr 


» '' ,■ . < •*■ 

;d>le hj the Articles of War, and any ether pacaen 'whe the leaf 
ol war is subject to trial I 7 military tribunals: Provided, That no 
olSoer dull be brought to trial before a general court-martial ap- 
pointed by the superintendent of the Military Academy. (A. W. IS.) 

IS. COURTAMARTIAL — Jurudkliea af Geaeral Coarta-IIaftial— J*aai*A 
meeli — Punishment upon conviction is discretionary with a general 
couit-martial within certain limitations, the more important of 
which are as follows: Certain punishments are mandatory under the 
law (e. g., A. W. 95) ; such disci-etion may be limited by the Prea- 
dent under A. W. 45 ; the death penalty can be imposed only when 
specifically authorized (A. W. 43) ; and ceitain kinds of puniehment 
are prcdiibited (A. W. 41). 

The statutory limitations just mentioned and other limitations will 
be fully taken up in other connections. See in particular 102-104 
(Punishments). 

14. COURTS-MARTIAL — JorisdietioB of Special Conrti-Marfial — Fmmu ' 
ini rifeiUM. — Special courts-martinl shall have jiowcr to try any per- 
son subject to military law for any crime or offense not capital made 
punishable by the Articles of War: Provided, That the President 
may, 1^ regulations, except from the jurisdiction of special courts- 
martial any class or classes of persons siihjecl to military law (A. W. 
13) : Provided further. That the officer competent to appoint a gen- 
eral court-martial for the trial of any particular case may, when in 
^his judgment the interest of the service shall vo require, cause any 
case to be tried by a special court-martial, notwithstanding the 
limitations upon the jurisdiction of the special court-martial as to 
offenses set out in A. W. 13 : but the limitations upon jurisdiction as 
to peiBons and upon punishing fiower .set out in said article shall be 
observed. (A. W. 12.) 

Under the authority of A. W. 13 commissioned officers and persons 
of equivalent, relative or assimilated rank are hereby excepted from 
the jurisdiction of special courts-martiul. 

The crimes and offenses denounced in A. W. 64. 66, 67, and 92 arc 
capital at all times; those denounced by A. W. .58, 59, 75-78, 81, 82, 
and 86 ai-e capital if committed in time of war. 

Although capita] under one of the articles just cited, a crime or 
offense is not capital within the meaning of A. W. 18 if the appli- 
cable maximum limit of punishment prescribed by the Prerident 
under A. W. 45 is less than death; and even though a crime or offense 
is capital within the meaning of A W. 13, it may be tried by a 
q[>eejiaJ court-martial under tbe conditions stated in the proviso of 
A. W. 12, quoted above. But no crime or offense, capital or other- 
winy lor which a mandatory punishment is prescribed, can be tried 



dfeiiiwi'4«fi^3io^ 1!btiiA(»ae<rfiaattderc«tixi^ 

DelKAd ’to ft iqpedri oourt-^stfttlul lor ttiil, as ^ pwtiity 
evieftt of cooTution must be dthn death cr imiuisoBmeni for 
UL C0IBCTMIi>1TAi»-»Jeilt<irtieft ef Spedd 
mutU^A special eoaxt-nurtial can not adjudge death (A. W. ISt, 
didumwable discharge of an enlided man (A. W. 106), diemiseai^^ 
an cAoer (A. W. 118), confinement in excess of six mnntha (A^ 

18), or forfeiture of more tlian two-thirds pay per month fat % ' 
period of not exceeding six months (A. W. 13). ^ in this emnua*^'^ 
tion 102-104 (Punishments). 

16. COURTSJIAR'nAL-^lafisdictioB ef Sawaaiy Coait>4bdid~^'’ 

idM and edeaseSd—Summary courts-martial shall hare power to ttjr ’ 
any person subject to military law, except an ofilcer, a tnamW of 
Anny Nurse Corps, a warrant officer, an Army field derk, a . 
clerk Quartermaster Corps, a cadet (i. &, cadet of the Unit^ States , 
Military Academy), or a soldier holding the pririlegas of a cettHU 
cate of eligibility to prrnnotion, for any crime or offense not ea^ta} 
(see 14) made punidiable by the Articles of War: firovided, Ti|«t 
nmicommissioned officers s&aif not, if they object thereto,' be brougfll/ 
to trial before a summary court-martial without the authority of 
the officer competent to bring them to trial before a general omirt' 
martial: Provided further, That the President may, regulations, 
except from the jurisdiction of summary courts-martial any class 
classes of iiersons subject to military law. (A. W. H.) * 

Under the authority of A. W. 14, persons of actual, relatiee, t» 
assimilated rank above that of private, first class, in the Amy «to < 
hereby excepted from the jurisdiction of summary courts-miurtiidf* 
provided that noncommissioned officers of actual, rrlatire, or a8BiiBt«> 
lated rank below that of technical sergeant in the Aragiy may be trioi . 
by summary court-martial, either if they do not object, or if enda 
t^ is authorized by the officer competent to bring them to 
before a general court-martial. 

17. COUKTS-IIARTIAL--^lBisdi^ ef Smaiy CMHts.lhrtia(.^As»>^ 

idmmt—A summary oonit-martial can not adjudge dishanortdlk^ 
disobfti^ of an enlisted man (A. W. 108), confinement in excess dt 
one sumth, restriction to limite for more than three inonths, or 
fehuM or detention of more than two-thirds of one month's ptjfr. 
(A. W, 14.) See also 102-104 (Punishments). ' ^ 

Aumuary court-martial may not lawfully sentence a sddier to Ofuft ; 
OMOlh^ eooffiNinent and three mwths' restriction to limita, but 
ouftftr ^ other of the two forms of deprivation of liberty nijy W 
ia maximum amount in any one sentence, tfitho dmimi 



tacmm -mm immmwmxuxif /a sk 'jomm 

* it * ' 

to M^jttdgo bo^ forms of punubiment, t »., ouifttamMit and nstrio* 
<aon to liiDits, in one and the same sentence, there most be an ^por> 
tionment. For example, assuming the punishment to be in con- 
formdty with other hmitations, a summary court might impose con- 
finement at hard labor for 15 days; restriction to limits for 45 days; 
and forfeiture of two-thirds of one mouth’s pay. 



CHAPTEB V 

COURTS-MABTIAL-PROCEDURE BEFORE TRIAL 

ARREST AND CONFINEMENT— ARREST OF DESERTER BY 
CmUANS 

1& COURTS-MARTIAl^ROCEOURE BEFORE TRlAL-AneM «l 
Cwii— wi> Sroitt tf paragraphi m ifcu nb/cfL— The paragraphs on 
this subject deal primarily with the arrest or confinement of persona 
subject to military law in connecti<m with trial by court-martial, ao^ 
deal incidentally only or not at ell with arrest and confinement of. 
such persons for other purposes, with the arrest and confinement of 
persons not subject to military law, and witli various other matters 
touching arrest and confinement such as those discussed in 188, 180, 
and 140. See in this connection AR 600-355, 600-875. 

19. COURTS-HARTIAL-FROCEDURE BEFORE TRIAL-Airwl and' 
CMfiimwt— General and auaccllaMow.— Any person subject to niul|-- 
taiy law charged with crime or with a serious offense under this 
Articles of War shall be placed in confinement or in arrest as cireom- 
stances may require; but when charged with a minor offense only, 
such person shall not ordinarily be placed in confinement. (A. W.** 
68.) This requirement is not mandatory. Arrest or confinement 
may, in the interest of the Government, be deferred until arraigii> 
ment, and failure to arrest or confine does not affect the jurisdiction 
of the court. 

No person will be placed in arrest or confinement under the 
authority of A. W. 69 except on personal knowledge of, or after 
inquiry into, his offense. The character and duration of the restaraiat 
impost before and during trial, and pending final action upon the 
case, will be the minimum necessary under the cirrumstances. For 
instance, upon notification from a trial judge advocate as to the 
result of trial (see 416), a commanding ofikser ^ould take prem^' 
and appropriate action with respect to the restraint of the pezscri, 
tried. Su^ action, depending on the circumstances, may indlude, 
for example, the release of such person from any restramt, or tlie 
impeeiiam of any necessary restraint pending final action <h) the c8Aa.^ 

ilpeoding trial of or ^al action upon a case, an order Kffeothof - 
the a p e a se d is received, tbs commsnding officer may, to the extent |ib, 
dssnii R e es a s a ry, and irrespective of whether the accused is under an^ " 
su^^ the order so far as it affects the accused; provided 

18 
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iHt is teai^nably appamnt that tlie authority issuing th« ordar was not 
i^ware of the pending proceedings, and that had he beoi so aware he 
would not have issued the order as.it stands. Any suspension of an 
order will be duly and prcnnptly reported to the proper authority. 

The right of the United 8tat^ to arrest and bring to trial a 
deserter is paramount to any rigiit of cimtrol over him by u parent 
On the ground of his minority. See 157 (Brief in habeas corpus 
case). 

20. COURTS-MARTIAL— PROCEDURE BEFORE TRIAL-^Arrett and 

CeaiaMMiit — Who may order; method. — The following classes of per- 
sons subject to military law will be placed in arrest or confinement 
under A. W. 69, as follows : 

Enligtrd Him. — By officers only, in peivon. through other persons 
subject to militarj’ law, or by oral or written ordei-s or communica- 
tions. The commanding officer of any company or detachment may 
delegate to the noncommissioned officers thereof authority to place 
enlisted men belonging to his company or detacliment. or temporarily 
within its juristliction. e. g., in his quarters or camp, in arrest or 
confinement as a means of restraint at the instant when lestrnint is 
necessary. 

Ofpcfrf, Memhi n of the Aemii Eutsi Cotp/.. WairanI Offtrat ., — 
By commanding officer^ only, in pei-son, through other officer*, or bv 
oral or written orders oi communications. The authority to place 
.such persons in arrest or confinement will not 1 k' delegated. Subject 
to such limitations as may be mi|K>setl by superior competent author 
ity the term “coniinanding officer" includes the comniamling officer 
of a garrison, fort, camp, or other place wlie«‘ troops are on duty 
and the comniaiiding officer of a legimcnt, detached battalion, 
detached company, or other detachment, niul their superiors. 

For iH'ports, etc., required in case of confinement or arres-t and for 
action required when a wmmiaiiding officer places an officer in aiTcst 
or confinement without pn’ferring charges, sih? AK COO-B.-io. 

21. GOURTS-MARTIAl^PROCEOURE BEFORE TRIAL-Amst and 
CNfiMBMUt— 5(afn of perton in arreaf. — Any person placed in arrest 
under the provisions of A. W. 69 shall thereby be restrieted to his 
barracks, quarters, or tent, unless such limits shall be enlarged by 
proper authority. (A. W. 69.) 

For other restrictions see AB 600-365. 

22. COURTS-MARTIAU-PROCEDURE BEFORE TRIAU-Arml of De- 

•Htor by ChMaas— Cioif eificera. — shall be lawful for any civil officer 
Imving' authority under the laws of the United States, or of any 
State, Territory, District, or possession of the United States, to arrest 
otfenders, summarily to arrest a deserter from the military service of 



of SteM (A. n. 108.) 

28. ciimn4UiniAU4«0^^ bfoib ntUL-^Mit 

mHMt Iff CMBttu— Cit«(K«l» sncraflf.— A private citizen has so itithMih' 
jty M saoh, without the otrder or direction of s military officer^''^ 
arrest or detain a deserter from the Army of the United Stfail^, 
(Kurts «. Moffitt, 115 U. S. 487) ; but sending out a descriptioa ot 4 
deserter with a request for his arrest and the offer of a reward lo)^ 
his apprehension and delivery, coupled with the proviedons of IsSf 
and r^olations authorizing the x>ayment of snch reward, is suffieieiv^ 
authority for the arrest of a deserter by a private citizen. 

The fact that the person who arrested and delivered a deserter wpfl 
not authmzed to do so is not a legal ground for the deserted 
disdiarge from military custody. 



CHAPTER VI 

COURTS-MARTIAL— PROCEDURE BEFORE TRIAL 

(Coiitliinnl) 

PREPARATION OF CHARGES 

34. C0URT5-MAKT1AL-PR0CEDUKE BEFORE TRIAL— Prcimratioa af 
Quurgt$— Definitions. — The formal written acciLsation in euuit-ninrtiol 
practice consisth of two parts, the technical charge and tike sjiecifica- 
tion. The cliarge, where the offense alleged is a violation of the 
articles, merely indicntes the article the uecusekl is alleged to have 
violated, while the specification sets forth the s[>ocific facts and 
circumstaiK‘e.s relie*! np*tii as constituting the violation. Each speci- 
ficati<m, together with the chai'ge under nhieh it is placed, con- 
stitutes a .separate accusation. The term “(iiarges"' or “charges 
and specifications’’ is aiiplieil to the formal written iiccusution or 
accusations against an accused. 

New and separate charges preferred after others have been pre- 
ferred are known in military law as ••additional charges."' Such 
c'chaiges may relate to transactions not known at the time the original 
charges were preferred or, us is more frecjuent, they may relate to 
offenses committed after the original charges w«‘re preferre*!. 
Chai-ges of this character do not require a separate trial, but, sub- 
ject to the usual proce*lure, mav be tried with the original charges. 

25. COURTS-MARTIAL— PROCEDURE BEFORE TRIAL— Preparatira of 
Qtaiyco— IFAo may initiate; who may prefer; ordering preferrrunt , — Charges 
are frequently initiated by some one bringing to the attention of 
the military authorities information concerning a supposed offense 
committed by a iierson subject to inililai’y law. Such information 
may, of course, be received from anyone, whether subject to military 
law or not. 

Any person subject to military law may prefer charges, even 
though he be under charges, or in arrest, or in confinement. 

Instead of preferring charges it is ordinarily preferable, especially 
in a minor case, to inform the accused’s immediate commanding 
officer of the matter. 

A' person subject to military law can not legally be ordered to 
prefer charges to which he is unable truthfully to make the required 
oath on his own resixinsibility; but he may legally be ordei^ by 
16 
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ChMl K ' W hm pi^mfnir--Whm any person subject to military kv#. 
is placed in arrest or confinement, immediate steps will be talsMa 
to try the person accused or to dismiss the charge and release hiast 
Any officer who is responsible for unnecessary delay in investigatkiig 
or carrying the case to a final conclusion shall be punished as a 
court'inartial may direct (A. W. 70.) When it is intended tn 
prefer charges, they should be preferred without unnecessary ddaj. 
Anything like an accumulation or saving up of charges through ini> 
proper motives is prohibited; but when a good reason exists (e. g., 
when in the interest of discipline it is advisable to exhibit a eon^ 
(mued course of conduct) a reasonable delay is permissible if the 
{person concerned is not in arrest or confinement. 

Ordinarily charges for an offense should not be preferred against 
anj’one when the only basis for tiie belief that the offense was com> 
mitied is his statement that he committed it. 

27. COURTS-IURTIAI^PROCEDURE BEFORE TRIAL-Praparate «f 
ChargM — General nlee end eaggeetiom. — One transaction, or what is sub-, 
staiitially one transaction, should not be made the bu&is for an un* 
icasonable multiplication of charges against one person. Thus a 
xildier should not be charged w'itli disorderly conduct and for an 
assault when the disorderly conduct consisted in making the assault, 
or for a failure to report for a routine scheduled duty, such as 
reveille, and for absence without leave, when such failure to report 
occurred during the period for which he is charged with such ab* 
seoce without leave. So also the larceny of several articles should 
not be alleged in several specifications, one for each article, when tile 
larceny of all of them can properly be alleged in one specificatim 
(see Larceny) ; and where a soldier willfully disobeys an ordar 
to do a certain thing, and persists in his disobedience when the same 
order is again given by the same or otlier supenor, a multiplication 
of charges of disobedience should be avoided. However, there ate 
times when sufficient doubt as to tlie facts or law exists to warrant 
making one transaction the basis for cliargiiig two or more offenses. 

Where charges are preferred for serious offenses, there sliould not 
be jained with them charges for minor derelictions unless the latter 
serve to explain the circumstances of the former. Thu.s as an ex" 
treme case, ehargm for willfully disobeying an order of a commiat, 
sioned affi^ and for absence from a routine duty should not be 
jtnned, 

Any damaad for trial made under A. W. 104 may be noted on a 
ttwoKWaadhiin attached to the charges. 
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fo j(^ olftases the pariicipants may he sepantely or jointly 
cbatg^. See forms in App. 4 (Instructions, /). In drafting 
charges in such oases oonsideratioii should be given to the increased 
Udmr, time, and expense that may be involved in separate trials. 

Two or more persons can not join in the commission of one offense 
of a kind that can only be committed by one per<ioii. For instance, 
soldiers A and B can not join in the offense committed by B in 
absenting himself without leave with the intent not to return to the 
military service, even if A also leaves without authority with a like 
intent, and the two desert together. A has deserted and so has B, 
but neither committed the other’s desertion. In a proper ease, how- 
ever, two or more men may be jointly charged with, and tried for, 
conspiracy, or entering into an agreement to dc.sert. 

28. COURTS-MARTIAL— PROCEDURE BEFORE TRIAL— PreparatioB of 
Charges — Drafting of charge. — The technical charge should Ik* appri*- 
priate to all specifications under it, and ordinarily will bo written 

thus: ‘•Violation of the ^Article of War,” giving the number of 

the article. Neither the de-ignatioii of a wrong article, nor the 
failure to designate any article U ordinarily material, provided the 
specification alleges an offense of whieh cmirts-martial have juris- 
diction. For other instructions and some specimen eliurges see 
App. 4. 

29. COURTS-MARTIAL-PROCEDURE BEFORE TRIAL— Freparatian of 

Chaigea — DrafHiig of specification. — w. The sj>ecifieatioii should inelmie 
the following: 

The name of the accused person and a shoving, either by a de- 
scription of such jicrs-on by rank and organization or otherwise, that 
the accused is within court-martial jurisdiction as to peiMins. For 
rules as to the use of (he Christian name: use of an alias; change 
in rank; general prisoners; et<%, see instructions in App. 4. 

A statement in biinple and concise langnuge of the fuct.s consti- 
tuting the offense. The facts so stated and those nuisonably implied 
therefrom tJiould include all the elements of the offense sought to be 
charged. Any intent expressly made an essential element of the 
offense by the Articles of War should be alleged ; for example, a false 
muster should be alleged as “knowingly” made. To a reasonable 
extent matters of aggravation may W recited. If applicable, the 
wording of the appropriate Article of War should he ns^ in prefer- 
enoe to a aupixiscdly equivalent expression. Thus in charging an 
officer found drunk on duty, the specification should not aUege that 
he was found intoxicated on duty. 

A statement of when and where the offense was committed. For 
details, see App. 4 (Instructions, y). 
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mr )& the eltematiTe. , *IlmB • «pecifia»tHni duoll 
alUfliel^ tiw kooueed “ lost and destaxfyed” or that he **lost ^ 
destM^ed^ certain property. 

0, A Bpecificatm alleging the riolation of a written order, or d 
any written otdigation—as an oath of allegiance, parole, etc. — should 
set f(tfth tiie writing, preferably verbatim, and the act or acts whid) 
constitute the alleged violation. Oral statements ^ould he set old 
as nearly as possible in exact words, but should always be qualified 
by the words “ or words to that effect,” or some unnlar expression, 
os, for example, in cases of insubordinate or disrespectful language. 

d. Some specimen charges and forms for speci&ations covering 
the more usual offenses are given in App. 4. 



CHAPTER Vn 

COURTS-MARTIAL-PROCEDURE BEFORE TRIAL 


(ContlunPd) 

SUBMrS5?ION OF AND ACTION UPON CHARGES 

30. COURTSMARTIAL-PROCEDURE BEFORE TRIAL— SnbmiMioa of 
and Action Upon Chargci — General , — In the ordinary case changes will 
be eubinitted and acted upon as follows : 

a. Charges ]iroperly signed and sworn to (see 81) will be for- 
warded (see 32) to the conunanding ofScer who. under A. W. 10, has 
immediate authority to appoint summary courts-martial for the 
command to which the accused belongs or pertains. 

b. As a rule, the charges will be so forwarded through the com- 
manding officer exercising immediate jurisdiction under A. W. KH 
over the command which includes the accused. If so forwarded, such 
officer will, before transtnitting the charges, take the action described 
in 33. 

o. 'fhe officer referred to in a will take such action with respect 
to each offense charged as is within his authority and is deemed by 
him best in tlie interest of ju-tice and diwipline (see 34). provided: 

First : No charge shall be recommeinleil for trial by general court- 
martial unless, prior to such action, the thorough and impartial inves- 
tigation thereof reciuired by A. W. 70 (see 35a) shall have been made 
by an officer. 

Second: If he also has general court-martial jurisdiction, he will 
refer no case for trial by general court-martial until the thorough 
and impartial investigation thereof required by A. W. 70 (see 35a) 
shall have been made by an officer and until the case has been referred 
to his staff judge advocate for consideration and advice. (See 355.) 

Third: No charge will ordinarily be referred for trial if he is 
satisfied that the accused is insane or was insane at the time of the 
offense charged. (See 85c.) 

d. Any commanding officer, superior to the officer referred to in 
a, to whom the charges may be forwarded will take the action 
described in o subject to the same limitations. 

Exceptional ea$ee , — ^In exceptional cases where the accused is not, 
strictly speaking, under the command of any military authority in- 



ferior< ^ war Clapartisa&t, ioi esamplej tedrad pera(aiaet ttot 
on active duty or militaiy atUch4s, the general priiicipleg of tjbis 
imragraph (SO) are applicable; but the charges may, according to ths 
]»)rticular oircumatancea, be transmitted either to the War Depart- 
ment or to the commanding officer of the territorial department, corps 
iitea, or district in which the accused mny be. 

31. COURTS-MARTIAL-PROGEDURE BEFORE TRlAL-SolmiaiiaB «f 
and Aefioa Upon Chargei — digaing and tutoring to charget . — See first 
paragraph of A. W. 70. Charges and siiecificalions will be signed 
and sworn to substantially as indioitcd on the fonn. (See App. A) 
.Such of the data as to service, witnesses, etc., called for by the form 
as may be available will be included. In the absence of instructions 
i)y ap]>ointing or other authorities, only the original need be signed; 
l)Ut a suitable number of copies (usually two besides the original), 
depending on the protiable disposition of the case, will ordinarily be 
pivpared and forwarded if such facilities as typewriter and carbon 
p.iper arc available. 

Charges need not be sworn to if the person signing them believes 
the accused to be innocent, but deems trial advisable in therinterest 
of the service as well as for the pi-otection of the accused (e. g., in 
a case of homicide of an escaping prisoner which was apparently 
justified). In no case, however, should an accused be tried mi 
unsworn charges over his objection. 

32. COURTS-MARTIAL-PROCEDURE BEFORE TRIAL-SabmiMioa of 
and Action Upon Qinrgu — Forwording charget . — Where it appears prob- 
.ible that the case will be disposed of eiflier under A. W. 104 or by 
reference to a summary court-martial, the jiei’son preferring the 
charges need not forward them by letter of transmittal. Otherwise 
the barges will be so forwaided, and the letter will include or carry 
as inclosui'es a summary of the evidence on which the charges are 
based as derived or exiwted from each witness or other source. 
The signatures of witnesses to the suniiiiaries of their respective testi- 
mony will bo obtained when practicable and when an undue delay 
in forwarding the charges will not rvsalt. In any case, all reason- 
ably available documentary evidence (originals or admissible copies) 
will be forwarded with the charges unless, on account of the bulk of 
such evidence or other good reason, it is inadvisable to do so. 

88. COURTS-MARTIAL— PROCEDURE BEFORE TRIAL— Sabnisrioa of 
and Action Upon Chntget — ^Action by commander exerating mmeJiate jnri*> 
diction aider A, W. 104 . — ^He will act under A. W. 104 with reference 
to such offenses as may jiroperly be disposed of under that article. 
Specifications and charges thus disposed of will be lined out and 
initialed. In order that the meaning of the affidavit to the charges 
may not be changed, the numerical designation of charges and sped* 
fications as set forth in tlis affidavit will be made to correspond to 
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any renumbering made necessary by the elimination of any specifica- 
tion or charge. Any demand for trial made by an accused (see 
107) will be noted and initialed opposite the proper specification. 

As to offenses not disposed of under A. W. 104, he will proceed as 
follow.s: He will attach to the charges any available evidence of pre- 
vious conviction.^; supply any missing data as to service, witnesses, 
etc., called for by the form (App. 8) that may be reasonably avail- 
able; correct any errors ‘in such data, initialing such corrections; 
and take appropriate action with respect to the restraint (see 20) of 
the accused. He will make no corrections or changes in the charges 
themselves. If practicable he will make or cause to be made an 
investigation of the chargt's (see 35). The report of the investiga- 
tion in tlie case will be inforiiinl or formal, depending on whether 
or not in his opinion the ca.se will probably b<' disjiosed of by the 
oflJeer referred to in 30(7, otherwise tlian by forwai-ding to his supe- 
rior. The re;)oit will accompany the charges. He may act under 
A. W. 104 after the investigation. 

34. COURTS-MARTIAL-PROCEDURE BEFORE TRIAL— Submiition of 
and Action Upon Charfei — Action by ofScer exercising court-martial juris- 
diction. — ^Hc will act under A. W. 104 with reference to such offenses 
a.s may projierly lie disposed of under that article. Specifications 
and charges thus dispoM-d of, and .sja'cifications and cliarge.s which 
are dismissed as trnnil or for other renstuis. will be lined out and 
initialed. In order that the meaning of tiie affidavit to the charges 
may not be changed, the numerical designations of charges and 
specifications as set forth in the affidavit will bo iinule (o correspond 
to any renuniberiiig made necessary bj' the climinution of any .speci- 
fication or charge. Any demand for trial made by an accused (sec 
107) will be noted and initialed if charge'- are forwarded. 

Charges forwarded or referred for (rial and acconn>anymg papers 
should be free from defect of form or siibstuiice, but delays iiicidoTit 
to the return of papers for correction of defects that are not substan- 
tial will be avoided. Obvious errors may he corroded and the 
charges may be redrafted over the signal uriN thereon, providetl the 
redraft does not involve any substantial cliiinge or include any 
person, offense, or matter not fairly included in the charges as 
received. Corrections and redrafts should be initialed by the officer 
making them. '' 

He will make, or cause to be made any necessary iiiveistigation (see 
30o), but will not investigate charges signed by himself if another 
officer is available. If the charges were investigated before reaching 
him, another investigation need not be made unless there is reason to 
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beliere that further investigation would aid in the administration of 
justice. 

With due regard to the policies of the War Department and other 
superiors and su*ect to jurisdictional limitations, charges, if tried 
at all, should be tried by the lowest court that has power to adjudge 
ill! appropriate and adequate punishment. In this connection see 14 
us to the authority to cause a capital case to be tried by special court- 
martial. The objections to referring charges for a serious military 
ofTeiise, such as desertion, to an inferior court should be considered. 

In this connection it should be ieuieiiil«*red that the retention in the 
Army of thieves and persons guilty of ofJier oifetises involving moral 
turpitude injuriously reflects ujwin the good name of the service and 
its self-resijecting jiersoniiel. Ordinarily a specification as to which 
the statute of limitations may a]}j)iitently be successfully pleaded 
-lioiild not be referred for trial. 

Action will be taken pituiiptly in any case. See in this connection 
liC (I’emilty for delay). When a person is held for trial Viy general 
(oiirt-niiiriial the conmiaiiding oflicer will within eight days after the 
iiccused IS anested or confined, if practicable, forward the charges 
(o the oflievr e.\crci.sing giuiei-al court-martial jurisdiction and furnish 
(lie accused a co))y of such charges. If the same is' not practicable, 
be will report to supei lor autlionty the iva-oiis for delay. (A. W. 70.) 

Charges referred for investigation or trial or forwarded sliould be 
accompanied by relatial pni>ers and anj available evidence of pre- 
Mous convictions. Tlie matter of forwaialing copies of ch.irges and ‘ 
iclated jiapers may be regulated by an appointing luitliority or his 
suiieriors; otherwise such copic- as will jnobably be required will, if 
practicable, accompany the eliargos. W’^beii charges are forwarded 
a recommendation as to the disjiositioii of the case will be included. 

In desertion cases a coiiiinniidiiig officer should In'fore deciding upon 
Ids action or recomiiiendation take into coii'-idcration the character 
and prior service of the accused. He, for instance, should not hesi- 
tate in a proper case to recommend restoration to duty. The usual 
form of indorsement referring charges for trial is sliown on the 
form (App. 3). The signed indorsement referring charges will be 
on the original charge sheet and may include any proper instructions; 
for instance, a direction Unit the charges be tried with certain other 
charges against the aa-iised or tried with the law member present. 
Where the only officer present with a command decides to try the 
charges as smumary court-murlial of that command no indorsement 
is required. 


3246 . 14 °. 
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86. COURTS-MARTIAL-PROCEDURE BEFORE TRlAL-SdminiM of 
omd Aclioo UpM Quugot — Invtsligalion 0/ chargts; itlennee to <(aif judge 
udvoeate; smpetted inttnily. 

a. Investigation of Charges — Statutory requirements; introductory 
statement . — No charge will be referred to a general court-martial for 
trial until after a thorough and impartial investigation thereof shall 
have bejen made. This iiivestigation will include inquiries as to the 
truth of the matter set forth in said charges, form of chai’ges, and 
whnt disposition of the case should be made in the interest of justice 
and discipline. At such investigation full opportunity shall be given 
to the accused to cross-examine witnesses against him if they are avail- 
able and to present anything he may desire in his own behalf either in 
defense or mitigation, and the investigating officer shall examine avail- 
able witnesses requested by the accused. If the charges are forwarded 
after such investigation, they shall be accompanied by a statement of 
the substance of the testimony taken on both sides. (A. W. 70.) 

No witness shall be comjielled to incriminate himself or to answer 
any question the answer to which may tend to incriminate him, or to 
answer any question not material to the issue when such answer 
might tend to degrade him (A. W. 24. ) 

What follows in this paragraph (SSa) is primarily intended to 
indicate a projier pi-ocedure in the more usual cases. Variations to 
save labor, time, or expense, or designed to meet other cases, or 
exceptional or local conditions, or for any other good reason, are not 
only permissible but should lie .adopted, provided the spirit and 
purpose of tlie statutory requirements quoted above are carried out. 
The investigation should be prompt, dignified, and military. It 
should also be as brief as is consistent with thoroughness and fair- 
ness, and should, therefore, not include any examination or cross- 
examination into matters not essential to determine the necessity of 
trial. 

Instructions . — At the outset of the investigation the accused will 
be informed of the following: The offenses charged against him; 
the names of the accuser and of the witne-sses, as far as then known 
to the investigating officer ; the fact that the charges are about to be 
inve.stigated ; his right to cross-examine witnesses against him if they 
are available and to present anything he may desire in his own 
behalf, either in defense or mitigation ; his right to have the investi- 
gating officer examine available witnesses requested by him; and his 
right to make or submit a statement in any form subject to the risb 
of having such statement used against him. 

All available witnesses who appear to be reasonably necessary 
for a thorough and impartial investigation will be called and exam- 
ined in the presence of the accused. Ordinarily application for the 
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attendance of any witness subject to military law will be made to 
Buch witness’s immediate commanding officer. The decision of tiw 
officer exercising summary court-martial jurisdiction over the com- 
mand to which the witness belongs as to availability is final. There 
is no provision for compelling the attendance of or for paying 
civilian witnesses. Witnesses need not be sworn or required to sign 
their statements, but either or both will be done if the investigating 
officer deems such action sidvisable or is so instructed. 

Where the investigating officer makes known to the accused the 
substance of the testimony expected from a witness as ascertained by 
^\ritten statement of the witness, interview with the witness, or other 
similar means, and the accused states that he docs not desire to cross- 
examine such witness, (he witness need not lie called even if available. 
Wheie a witness re<juehted by the accused is available, such witness 
need not be called if the accused witlwlraws his request upon being 
informed that the testimony expected by the accused from such wit- 
ness will be regarded a‘ having been actually taken. 

To the extent required by fairness to the Grovernment and the 
accused, docuinentury evidence and statements of nonavailable wit- 
nesses will be shown, or the sulistance thereof will be made known, to 
the accused. 

Unless the investigating officer is i-equirecl to make a formal report 
or unless the probable disposition of a case is such that a formal 
report should lie made (e. g., when the investigating officer himself 
recommends action involving a forwarding of the charges), an 
informal report is sufficient. 

Unless otherwise indicated by him. the submission of his report 
by an investigating officer will be regarded as a statement to the best 
of his knowledge and belief that the investigation of the matters set 
forth in the charges was made in substantial conformity with all 
requirements; that the matters .set forth in the charges on which he 
recommends trial are true, and that such charges are in proper form. 

A formal report by indorsement or letter will include, or carry as 
imdosures or by reference to*olher papers returned or submitted by 
him with the report : 

First. His recommendation as to wh.it disposition should be made 
of the case, and a statement of any reasonable ground for the belief 
that the accused is, or was at the time of an offense, mentally dc^c- 
tive, deranged, or abnormal. 

Second. A statement of the substance of the testimony taken on 
both sides, including any stipulated testimony, e. g., where accused 
withdraws a request for a witness upon being told that the testimony 
expected would be regarded as taken. 
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Tliird. Any statements, documents, or other matters considered by 
him in reachin;; his conclusions or making his recommendations, or 
copies or the substance of such statements, etc. 

An informal report according to circumstances or to instructions 
of superior authority may be orally made, or made by a brief memo- 
randum indorsement, notations on the charge sheet, or other suitable 
means, and, however made, noe<l include only the first and second 
items of the formal report in gi'eatly abbreviated form, but the 
sources of any material evidence for either side which were not 
shown in the pajiers as received by the investigating officer should lie 
reported. 

b. Reference to Stef Jndqe Adrocate. — Subject to the provihions 
of this paragraph reference to a .staff judge advocate will b<> 

made and his advice suhmittwi in such manner and form as the 
allpointing authority may direct. 

No appointing authority shall direct the trial of any charge by 
general court-martial until he has considmvd the advice of his staff 
judge advocate based on all the iiifonnation relating to the case, 
including any report made under 35r. which is reasonably available 
at the time trial is directed. 

The advice of the staff judge advocate shall incliidi' a written and 
signed recommendation of the action to be taken by the appointing 
authority. Such recommendation will accompany the charges if 
referred for trial. ( See 41d.) 

0 . Suepected Inmmty . — ^An apiiointing authority may, in his dis- 
cretion, suspend action on the charges pending the consideration of 
the report of one or more medical officers, or the report of a boiinl 
convened under AR 600-500 in a case wheiv that icgiilation applies 
and it is practicable to convene .such a boaril. TJie medical otlicers 
or board will be fully informed of the reasons for doubting the 
sanity of the accused and, in addition to other requirement. s, should 
ordinarily be required to include in the rcjiort a statement, in as non- 
technical language as practicable, of the imuital condition of the 
accused both at the lime of the offense and at the time of the exami- 
nation. The appointing authority may, in his discretion, attach the 
report to tlie charges if referred for trial or forwarded. 



CHAPTER Vin 

COURTS-MARTIAL— PERSONNEL 

APPOINTMENT— CHANGES IN PEKSONNEI^MEMBERS— PRESI- 
DENT— LAW MEMBER 

36. COURTS-RIARTlALi — PERSONNEL — Appointment. — Si>p 4-6, inclu- 
■^ive, for various mutters relating to the appointment of courts-mar- 
tiii], including the detail of u law inember, and the appointment of 
,1 trial judge advocate, defense counsel, and assistants. 

Courts should be assembled at posts or stations where trial will be 
it (fended with the least exjjense and <lelay. 

For forms of ajipoinling orders, see App. 2. 

37. COURTS-MARTIAL— PERSONNEL— Chancel in perinnnel.— It ' is 
iMlhin the discretion of the appointing authority to make changes 
in the personnel appointed or detailed by him ; for instance, he may 
detail new members or a new trial judge advocate. 

In the interest of expeditious and well-conducted trials the proper 
(ommanding ofllcer should make timely recommendations to the 
appointing authority as to relieving or adding moniber>-. changing the 
trial judge advocate, assistant trial judge advocate, defense aiunsel 
or assistant defense counsel, or apixnnting a new court. 

38. COURTS-MARTIAL— PERSONNEL— Membe».—n. Duties in gen- 
eral; oath . — A inember stationed at the place where the court sits is 
liable to duty with hi- command during adjournment from day to 
(lay. 

Members will be dignified and attentive. Wliile a court has no 
power to punish its members, improper conduct by a member, such 
as a refusal or failure to vote or properly to discharge any other duty 
under his oath or otherwi.se, is a military offense. 

Each member has an equal voice and vote with other members in 
deliberating upon and deciding all questions submitted to a vote or 
ballot, neither the president nor the law member having any greater 
rights in such matters tlian any other member. 

Where before trial it appears to a member that he should not sit 
on the court, either at all or in a particular case, for reasons that will 
probably not otherwise seasonably come to the attention of the ap- 
pointing authority, he will take appropriate and timely steps with a 
view to bringing tlie matter to the attention of the appointing 
authority. 

See W as to oath of members. 
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h. New member. — afl^r the trial has begun a now member is 
sworn (opportunity to challenge him having b<>en given), the sub- 
stance of all proceedings had and evideneo taken in the case will be 
made known to him in open court before the (rial proceeds. 

c. Absence of members — In general . — A member of a general or 
special court-inartial who has i-eason to helieie that he will be absent 
from a session of the court will so inform the trial judge advocate, 
stating the reason. 

Where less than a quorum is present (he court can not be organized 
as such or proceed with a trial. Less than five members (three in 
the case of a special court-martial) may adjourn from day to day. 
and where five (three) arc present and one is challenged, the remain- 
ing four (two) may pass on the challengt'. 

If the membership of a court-martial is i-edin-ed lielriw the mini- 
mum required by law, or if the trial jmlge advia-ate has goixl reason 
to anticipate such a reduction, ho will rejiort the facts to the appoint- 
ing authority. The report by the trial judge advocate of a general 
court-martial will usually he made through the commanding officer 
of the post, command, or station where the court is -sitting, who will 
proiiijitly forward it or the substance thereof ami the names of an 
appropriate number of officiTs available and suitable for detail. 

The princijiles of 38& apply wlien a inember, on account of absenci" 
during a trial, misses part of the prww'duigs. 

Absence of laic member . — In case of the absence rjf the law memlier 
from, or at any time during, the trial of a case that has been speeifi- 
cally dii’ccted to be tried with the law memlK'i- jiieseiit. the court will 
not procei'd with tlie trial until either the law iiiemlier is pn«sent or 
such direction is I'cvoked; and will, if the circumstances so require, 
cause a report of the facts to be made to the appointing authority. 
Where it has not been sjK*cifically diiecU>d that a case be tried with 
the law inember present the court need not, a quorum being present, 
di.scontinue trial on account of his absence. The sqiecific direction 
i-efeiTed to and any revocation theriKif should as a rule be in w'riting. 

89. COURTS-MARTIAL— PERSONNEU-PretideDt.— The senior in rank 
among the members present is the president and presiding officer of 
the court. 

As president, and subject to the direction of the court, lie main- 
tains order, gives the directions iiece.ssury for the regular and proper 
conduct of the proceedings, take.s proper steps to exiiedite the trial 
of all charges referred for trial; and, unless otherwise inwided, 
speaks and acts for the court in every instance where a rule of action 
has been prescribed by law, i-egulation, or its own resolution, and 
authenticates 1>y his signature all acts, orders, and proceedings of the 
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court. With reference to his duty to rule on interlocutory questions, 
f,ee 51c. 

As a member he has the duties, jwwera, and privileges of membeiR 
in general. 

40. COURTS-MARTIAL — PERSONNEL — ^Law member. — ^As law mem- 
ber his principal duty is to rule upon interlocutoiy questions. See 
r)l(^. As a member he has the duties, powers, and privileges of 
iiiember& in general. 
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the court nor the accused may be in doubt at any time as to the 
offense to which the evidence being introduced refers. 

If he finds that the provisions of this manual are not sufficiently 
specific clearly to settle a question likely to arise at the trial, he 
^ould endeavor to secure for use at the trial authorities (such as 
pertinent decisions of the courts or authoritative military prece- 
dents) to sustain his contentions. To the end of securing such 
authorities, he may communicate with or consult the appointing 
authority. 

If, while preparing a case for trial, he discovers a matter, which in 
his opinion makes it inadvisable to bring the case to trial, he will at 
once bring such iimtter to the attention of the appointing authority, 
provided it is reasonably appamit that such matter was not known 
to the appointing authority when the charges were referred for trial. 
Such action would be ai>propriate where, for example, the trial judge 
advocate discovers eviilence that the accused was or is insane, or 
finds that the only witness to an essential fact has disappcai-ed or 
repudiates the substance of the te.stimony expected from him. 

d. Duliet daring trial . — ^He executes all orders of the court. Under 
the direction of the court lie kpcp.s or suiierintends the keeping of 
the required record of the proceedings. He signs the record of each 
day’s proceedings. 

While his primary duty is to prosecute, any act (such as the con- 
scious suppression of evidence favorable to the defense) iiieonsistenl 
with a genuine desire to have the whole truth revealed is prohibited. 

While the court is in open session, he should respectfully call its 
attention to any apparent illegalities or irregularities in ics action 
or in the jiroceedings. 

He will take care that any papers in his possession which relate to 
a case referred to him for trial and which are not in evidence, are not 
exposed to any risk of inadvertent examination by nienibcrs of the 
court. 

Aside from opinions expressed in the premier discharge of his duty 
to prosecute (e. g., in an argument on the admissibility of evidence), 
he should not give the court his opinion upon any point of law aris- 
ing during the trial except when it is asked for by the court in open 
court. When he addresses the court he will rise. The court may 
require him to reduce his arguments to writing. 

e, Relaliont la the accused end his counsel . — Except to the extent that 
this manual may otherwise require, it is nut his duty to assist or 
advise the defense. 

Immediately on receipt of charges referred to him for trial he 
will serve a copy of the charge sheet as received and corrected by 
liim on the accused and will inform the defense counsel of the court 
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that such copy has been so eeryed. Except as otherwise directed by 
the appointing authority, he will permit the defense to examine 
from time to time any papers accompanying the charges, including 
papers sent with charges on a rehearirig. He will also permit the 
defense to examine from time to time the orders appointing the 
court and all modifying orders. 

Ordinarily his dealings with the defense will be through any 
counsel the accused may hare. Thus if he desires to know how the 
accused intends to plead he will ask the defense counsel or other 
counsel, if any, of the accused. He shoulil not attempt to induce a 
[)lea of guilty. 

The defense will be allowed to read the record as it is written 
up, except unannoHiK-ed findings and sentence; and the trial judge 
advocate of a general court-martial will furnish every person tried 
by the court who desires one a copy of the record of trial, less unan- 
nounced findings and sentence and exhibits not copied. See in this 
connection 466 (Preparation of carbon copies) ; 48 (Clerks and 
orderlies); and 856 (Receipt or certificate of delivery). 

42. COURTS-MARTiAL-PERSONNEU-Aitiftant Trial Jadfc Advo- 
cate. — a. Dutiet in general. — An assistant trial judge advocate of a gen- 
eral court-martial shall be competent to perforin any duty devolved 
by law, regulation, or the custom of the service upon the trial judge 
advocate of the court. (A. W. 116.) He will perform such duties 
in connection with trials as the trial judge advocate may desig- 
nate. See App. 5 for suggestions as to appropriate duties and 95 
as to oath. 

6. Term "trial judge advaeate" includes assistant . — ^Wherever in this 
manual the trial judge advocate of a general court-martial is men- 
tioned the term will be understood to include assistant trial judge 
advocates, if any, unless the context shows clearly that a different 
-ense is intended. 

43. COURTS-MARTIAL— PERSONNEL-DefeBM Couasel— <z. Selection; 
relief; absence . — ^Hc will be carefully selected. 

When it appears to the president of the court or to the defense 
counsel himself that the latter is for any reason, including bias, 
prejudice, or hostility in a particular case, disqualified or unable 
properly and promptly to perform his duties, the facts will be 
reported at once to the appointing authority through appropriate 
channels. For a proper reason (e. g., preparation of another case) 
the court, if in session, otherwise the president, may with the consent 
of the accused excuse from attendance during the trial such of the 
personnel of the defense as will not be required. 

6. Dntws . — ^When the defense is not in charge of a counsel of the 
accused’s own selection, the duties, etc., of the defense counsel are 
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those of a military counsel of the accused’s own selection. (See 45.) 
When the defense is in charge of a counsel of the accused’s own s»‘lec- 
tiun, civil or military, the duties of the defense counsel as associate 
counsel are such us the selected counsel may designate. 

Immediately upon charges being referred for trial to the court he 
will inform the accused of that fact and of his rights as to counsel, 
and will mider tlie accused any desired assistance in securing and in 
consulting counsel of his own selection. Unless the accused other- 
wise desires the defense counsel will undertake the defense without 
waiting for the appointment <»r the ictaming of any individual 
counsel. 

e. Temt "coimsel for ike aecatei" — ^AMienever the jiliriise “coun- 
sel for the accused,*’ or any similar phrase, is used in this 
manual it is to be understood, unless the context indicates otherwise, 
as including the defense counsel of the court and any individual 
counsel. 

44. COURTS-MARTIAL— PERSONNEU-Aftiftaat Defeue Conmel.— ii. 
Doties. — An assistant defense counsel sliall be competent to perform 
any duty devolved by law, regulation, or the custom of the service 
upon counsel for the accused. (A. W. IIC.) Unless in charge of the 
defense, he will perform su<di duties in connection with tin* trial as 
the counsel in charge of the defense may designate. 

h. Term “defeme eoumel” indadei assistanl. — Wlieiiever in this 
manual the defense counsel of a general court-martial is mentioned, 
the term will be understood to include an assistant defense counsel, 
if any, unless the context shows clear)}’ that a different sense is 
intended. 

45. COURTS-MARTIAL — PERSONNEL — Individual Connie] for the 
Accued. — a. Statutory rights of accused; detail of individual connsel. — ^I'hc 
accused shall have the right to lie represented in his defense before 
the court (general or special court-martial) by counsel of his own 
selection, civil cQunsel if he so provides, or military if such counsel 
be reasonably available, otlierwise by the defense counsel duly ap- 
pointed for the court pursuant to A. W. 11. Should the accused have 
counsel of his own selection, the defense counsel and assistant defense 
counsel, if any, of the court, shall, if the accused so desires, act as his 
associate counsel. (A. W. IT.) Civilian counsel will not be provided 
at the expense of the Government. 

Application, through the usual channels, for the detail of a person 
selected by the accused as military counsel may be made by the ac- 
cused or anyone on liis behalf, Wltcn the application reaches an 
officer who is authorized to make the detail and Order any necessary 
travel, he will act thereon. His decision is subject to revision by his 
immediate superior on appeal by or on behalf of the accused. 
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h. D^t in general; fretdmn m eondaeling Mtmti — ^An officer, or 
other military person, acting as individual counsel for the accused 
before a general or special court-martial, will perform such duties ns 
usually devolve upon the counsel for a defendant before civil courts 
in a criminal case. He will guar<i the interests of the accused by all 
honorable and legitimate means known to the law. It is his duty to 
undertake the defense regardless of his personal opinion as to the 
guilt of the accused; to disclose to the accused any interest he may 
liave in or in connection with the case which might influence the 
accused in the selection of counsel; to repro^-ent the accused with 
undivided fidelity, and not to divulge his secrets or confidence. It is 
improper fur him to assert in argument his personal belief in the 
accused’s innocence or to tolerate any manner of fraud or chicane. 

With a view to saving time, labor, and expense, he should join in 
aiijiropriate Stipulations as to unimportant or nneontested matters. 
Se<‘ 126 (Stipulations). 

Before the trial he will explain to the accused the meaning and 
effect of a plea of guilty and his right to introduce evidence after 
-uch plea (see 70) ; his right to testify or to remain silent (sec liiOd 
and 121i) ; hi.s right to make u statement, see 76) : his right to 
introduce evidence in extenuation (see 111) ; and, in an appropriate 
case, his right to plead the statute of limitations (see 67 and 78). 
llicse explanations will be made regardless of the intentions of the 
accused as to testifying, making a statement, or as to how he will 
plead. 

His preparation for trial '■honld include a consideration of the 
essential elements of each offense charged and of the pertinent rules 
of evidence, to the end tliat sucii evidence ns he proposes to introduce 
in defense may be confined to relevant evidence, and that he may be 
ivady to make appropriate objection to any irrelevant evidence that 
might be oflcreil by tlie prosecution. In determining the order in 
whicli he proposes to introduce evidence for the defense, he should 
observe the general principle stated in the third subparagraph 
of 41c. 

The fourth subparagraph of 41c applies equally to him. 

He will examine the record of the proceedings of the court before 
It IS authenticated. 

The court will avoid any unwarranted interference in his conduct 
of the defense, but may require him to reduce his arguments to 
writing. When he addi'csses the court he will rise. 

Ample opjiortunity will be given him and the accused properly 
to prepare the defense, including opportunities to interview each 
other tmd any other person. 
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Where the trial proceeds after the accused has escaped, the indi- 
vidual counsel continues to represent him. 

46. COURTS-MARTIAL — PERSONNEL — Reporter. — a. Aulhority tm ap- 
pointment or detail . — Under such regulations as the Secretary of War 
may from time to time prescribe, the president of a court-martial or 
military commission or a court of inquiry shall have power to 
appoint a reporter. (A. W. 115.) 

Enlisted men may be detailed to sei*ve as stenographic reporters 
for general courts-martial, courts of inquiry, military c-omniissi«ns, 
and retiring boards. (Act of August 24, 1912, 37 Stat. 575.) 

Subject to such exceptions as may be made by appointing author- 
ities, and within the limitations of the statutes quoted above, the 
appointment of reporters or the detail of enlisted men to serve as 
stenographic reporters is hereby authorized, except for summary 
courts-martial and except for special courts-martial, when the aji- 
pointing authority does not direct that the testimony be reduced to 
writing. 

In the appointment Of civilian reporters, among applicants 
equally qualified, preference will be given to former members of the 
armed forees of the United Slates, who have been honorably dis- 
charged therefrom, am] to their widows, and also to the wives of 
any such honorably dischargeil former iiieinliers of the armed forct's 
of the United States, who have been injured and are not themselves 
qualified, but whose wives are qualified to hold such positions. 

b. Duties; oath; compensation . — ^He shall record the proceedings of 
and testimony taken before such court or comiiiLssion and may .set 
down the same, in the first instance, in .shorthand. (A. W. 115.) If 
a question is raised as to whether any jiarticiihir matter i.s included 
in the term, “proceedings of and testimony taken,’' the court will 
determine the question in accordance with apjdicable law and 
regulations. 

He will be required to discharge his duties as promptly as prac- 
ticable under the circiinistanoes. He will preiiare one carbon copy 
of the typewritten parts of general court-martial record, and sucli 
additional carbon copies thereof as may be reiiuired by the trial judge 
advocate, not exceeding the number authorized by the appointing 
authority. 

See 95 as to oath, and AH 3.5-4120 as to compensation. 

47. COURTS-MARTIAL — PERSONNEL — Iiiterpreter.-wi. Authority hr 
appointment . — ^Under such regulations as the Secretary of War may 
from time to time prescribe, the president of a court-martial or mili- 
tary commission, or court of inquiry, or a summary court, may 
appoint an interpreter. (A. W. 115.) Interpreters may be employed 
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for courts-martial whenever necessary without application to the 
appointing authority. 

i. Dutkt; oath; eompentalien.—H6 shall interpret for the court 
(A. W. 115.) 

In questioning a witness through an inteipretcr the question should 
be put in the same form as when questioning a witness not through 
an interpreter. Thus, ask “What is your name?” instead of telling 
the interpreter to ask the witness what his name is. 

The interpreter should translate questions and answers as given to 
him. Thus, if the question is “What is your name?” that question 
should be asked in the language of the witness, and the interpreter 
should not use such a form as “They want to know what your 
name is.” 

See 95 as to oath, and AR 35-4120 as to compensation. 

48. COURTS-MARTIAL— PERSONNEU-Clerkt and Oiderlies.— When 

necessary the coniini Hiding officer will detail suitable soldiers as clerks 
and as orderlies to as.4st the trial judge advocate and counsel for the 
accused. 



CHAPTER X 

COURTS-MARTIAL— PROCEDURE 

CERTAIN GENERAL MATTERS— CLOSED SESSIONS— INTERLOCU- 
TORY QUESTIONS OTHER THAN CHALLENGES — CONTINU- 
ANCES 

49. COURTS-MARTIAL — PROCEDURE. — Certain General Matten.— -a. 
Order of proceedings . — The chronological order of tlie usual proceed- 
ings in trials by general and sjjecial coiii’ls-iuartial is indicated in 
the forms of records given in App. 6 !ind App. 7, respectively; and as 
far as practicable the discussion in the chapters on procedure herein 
follows the same order. 

b. Proceedings in each case to be complete . — ^In each case the proceed- 
ings mu.st be complete without reference to any otlicr case. For 
example, in each case tried opportunity to challenge must be given 
and the required oatlis admini.stered. 

e. Joint trials . — In a joint trial each of the accused must in general 
be accorded every right and privilege which he would have if tried 
separately, but needless reiietition may be avoided by the uso of 
appropriate general language. 

d. Reference to appointing authority. — ^Wlienever a matter as to future 
proceedings in a case is referred to the appointing authoritv by or 
on behalf of a general court-martial such authority will refer the 
matter to his staff judge advocate for consideration and advice. 

e. Excluding spectators. — Subject to the directions of the appointing 
authority, a court-martial is authorized either to excludi* spectators 
altogether or to limit their number. In the absence of a good reason, 
however (e. g., where testimony as to obscene matters is expected), 
courts-martial will sit with doors open to the public. 

f. Opportunity to present and support contentions. — Both sides are en- 
titled to an opportunity properly to present and support their re- 
spective contentions upon any question or matter presented to the 
court for decision ; but the right should not be abused, and the court 
may in its discretion limit, or even refuse to hear, argument when 
it is manifest that such argument is trivial, mere repetition, or made 
solely for the purpose of delay. As to oral and written arguments, 
see 77. 

g. Explanation ot accnsefPs rights. — Whenever deemed necessary the 
court will cause to be clearly explained to the accused any right which 
he appears not fully to understand. 

3S 
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60 . COURTS’MARTIAL— PROCEDURE— Closed Sestioiit.— The clesr' 

ing and closing of a general or special court-martial is impliedly 
or expressly required by statute (A. W. 19, A. W. 31), during the 
deliberation and voting upon the findings and sentence and upon 
interlocutory questions, including chaUeitges. See, however, 68/ 
(Procedure on challenge). 

Whenever the closing or opening of tho court is required, the presi- 
dent will announce such closing or opening. 

When the court is closed, all iwi-sons except the members who are 
to vote on the matter will withdraw, unless such inenibeib vrithdraw 
to another room for the closwl sension. See A. W. 30 in this 
connection. 

51. COURTS-MARTIAL — PROCEDURE — Interlocntoiy Qnestioni Other 
Than Challengee. — a. Statutory provisiont . — The law member of the court, 
if any, or if there be no law member of the court then the president, 
may rule in o]icn court upon interlocutory questions, other than 
challenges, arising during the jiroceeiliiigs: Provided^ That unless 
such ruling be made by the law member of the court, if any member 
object thereto, the court .sliall he cleared and closed and the ques- 
tion decided by a majority vote, viva voce, beginning with the junior 
ill rank: And provided further. Tlial if any such ruling be made by 
the law member of the court upon any interlocutory question other 
than an objection to the admissibility of evidence offered during the 
trial and any meiiilier object to the ruling tlie court shall likewise be 
cleared and clo.sed and tho question decided by a majority vote, viva 
voce, beginning with the junior in rank, (A. W. 31.) 

6, Applicability of tlus paragraph . — paragraph (.51) applies to all 
interhx'Utory questions arising during the iiroceedings (i. e., all 
question.s other than the findings and sentence) except the question 
whether or not a challenge sluill lx* sustained. Any statement or 
indication in this manual to the effect that a certain question is to 
be decided by the court (.sec. for example, 4C6) is not to be under- 
stood as making an exception to the foregoing rule. 

0 . Rulii^s by the president. — The president of a general court-martial, 
in the ali-sence of the law member of the court, and the president 
of a special court-martial in all cases will nile in ofwn court upon 
all interlocutory questions other than challenges arising during the 
proceedings, such as questions as to the admissibility of evidence 
offered during the trial, incompetency of witnesses, continuances, 
adjournments, recesses, motions, order of the introduction of wit- 
nesses, and the propriety of any argument or statement of counsel 
or trial judge advocate. If a member objects to tlie ruling of the 
president upon the question, tho court shall be cleared and closed and 
the question voted on as stated in 61/. 
saaasa'* — ta— — i 
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d. by i«* mcaikr. — ^The law member of a general court- 

martial, whenerer present, will, instead of the president, rule in open 
court on all interlocutory questions other than ohaUenges arising 
during the proceedings. 

On an objection to the admissibility of evidence offered during the 
trial his ruling is final in so far at. concerns the court, and no repeti- 
tion of the ruling or announcement of its finality is necessary. Rul- 
ings of the law member upon other questions are likewise final, unless 
objected to by a member of the court. Upon such objection the court 
will be cleared and closed, and the question decided as stated in 61/. 

As to what is not included in the phrase “‘objection to the admissi- 
bility of evidence offered during the trial,*’ >-60 A. W. ill. 

a. form of ralingt. — Each ruling by the president, and each ruling of 
the law member which is subject to objection, should be prefaced by 
some such statement as “subject to objection by any member.” 

f. Voting on. — ^When voting on any interlocutory question other than 
a challenge the members of the court shall vote orally beginning with 
the junior in rank, and the question shall be decided by a majority 
vote. (A. W. 81.) If there be a tie vote on any objection, motion, 
request, etc., the objection, motion, request, etc., is oveiruled or 
denied. The voting is in closed session, but the president announces 
the decision in open court. 

g, Neotuary inqmy to be mode — Fnponderanee of evidence confrolt. — 

The ruling or decision should be preceded by any neces'-ary inquiry 
into the pertinent facts and law. Upon such imjuiry questions of 
fact are determined by a preponderance of evidence. While the 
responsibility of making a ruling devolves upon the law member or 
president, as the case may be, he may properly ask that the court 
close, in order to permit him to consult with the other members of 
the court before making his ruling. 

52. COURTS-MARTIAL — PROCWURE — Contianaiicea — a. Statutory 
yrodnon; number of; poetponement, etc., in lien of continuance. — A court- 
martial may, for reasonable cause, grant a continuance to either 
party for such time and as often as may appear to be just. 
(A. W. 20.) 

There is no limit to the number of continuances which may be 
granted. Any necessity for formal continuance may often be ob- 
viated by requesting the president to postpone the assembling of the 
court or by requesting the court to adjourn or to take a recess. 

b. Grounds for; eSect of denying.— Araang the grounds that may be 
considered as reasonable are the absence of a material witness; sick- 
ness of the trial judge advocate, accused, counsel, or witness; in- 
sufficient time to prepare for trial; and a pending prosecution in a 
civil court based on the same act or omission. 
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A failure by the trial judge advocate to cause a copy of the charges 
to be served as required may be a ground for a continuance; and 
in time of peace no person shall, against his objection, be brought 
to trial before a general court-martial within a perio<l of five days 
subsequent to the service of charges upon him. (See A. W. 70.) 

The refusal by a court to grant a continuance where a reasonable 
cause is shown will not nullify the proceedings, but may be good 
ground for directing a rehearing. 

0 . Applieatian and action thereon. — Application should be made to the 
court if in session; otherwise to* the appointing authority; but an 
application to the court for an extended delay, if based on reason- 
able cause, may be referied by the court to the appointing authority. 

The projier time for making an application to the court is after 
the accused is arraigned and before he pleads. The court may defer 
until after arraignment action on an ajqilication made before ar- 
raignment, and should so defer action whenever it aiipeai-s that the 
granting of a continuance before arraignment may involve a risk 
of the trial of an offense being hawed by the statute of limitations. 
(See 67.) 

Reasonable cause for the application must be alleged. For in- 
stance, when a continuance is desired because of the absence of a 
witne.ss, the application should show that the witness is material, 
that duo diligence has been used to procure his testimony or attend- 
ance, that the party applying for the continuance has reasonable 
ground to believe that he will be able to procure such testimony or 
attendance within the period stated in the application, the facts 
which he expects to be able to }»rove by such witness, and that he 
can not safely proceed with the trial without such witness. 

In general the facts as set forth in the application may be ac- 
cepted as substantially true ; but if long or repeated delay is involved, 
or the facts are disputed or improbable, or any other good reason 
exists, the applicant may be required to furnish further proof. On 
any issue of law or fact arising in the jiroceedings on an application 
for a continuance, both jiarties will be given an oppoi'tuiiity to pre- 
sent evidence and make an argument. 

An application based on the absence of a witness may be denied 
where the op{)osite party is willing to stipulate that the absent wit- 
ne.ss would testify as stated in the application, unless it clearly 
appears that such denial would be prejudicial. 



CHAPTER XI 

COURTS-MARTIAL—PROCEDURE 

(Continued) 

ASSEMBLING— SEATING OF PERSONNEL AND ACCUSED— ATTEND- 
ANCE AND SECURITY OF ACCUSED— INTRODUCTION OF THE 

ACCUSED AND COUNSEL; SWEARING REPORTER; ASKING 

ACCUSED AS TO COPY OF GENERAL COURT-MARTIAL RECORD; 

ANNOUNCEMENT OF MEMBERS PRESENT 

53. COURTS-MARTIAL — PROCEDURE — Auembling. — A general or 
bpecial court-martial assembles at its first session in accordance witli 
tlie order convening it; thereafter according to adjournment. When, 
as is usually the case, the appointing order, after stating the hour 
and date of the first meeting, adds the words or as soon thereafter 
as practicable*’; or when, as is often the case, the court adjourns 
to meet at the call of the president, or whenever advisable or neces- 
sary for any rea-son, the president of the court will fij the hour and 
date for the first or subseiiuent meeting, as the case may be, and 
seasonably notify the trial judge advocate in order that proper notice 
of the meeting (see 41c) mav be .sent out. 

54. COURTS-MARTIAL— PROCEDURE— SeatiBf of Pmonnol and Ac- 
cmed. — ^When the court is ready to proceed, it is called to oi’der by the 
president. Members will be seated according to rank alternately to 
the right and left of the pre.sident, except that the law member will 
be seated on the immediate left of the president. If tlie rank of a 
member is changed, he will sit according to his new rank. Subject 
to change by the court, other pernmnel and the accused will be seated 
as the pre.sident directs, except that the accused will be permitted t<» 
be near his counseL 

55. COURTS-MARTIAL— PROCEDURE — ^Attradaace aid Security of Ac- 

Gosed. — ^The appointing authority or the post commander or other 
proper officer in whose cusbaly or command tlie accused is at the 
time is responsible for the attendance of the accused before the court. 

The presence of the accused throughout the proceedings in open 
court is, unless otherwise stated (e. g., 10, Effect of escape, and 83. 
Revision), essential. 

Neither the court nor the trial judge advocate as such is responsible 
for or has any authority in connection with the security of a prisoner 
being tried, and neither the court nor the trial judge advocate as such 
42 
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has any control over the imposition or nature of the arrest or other 
status of restraint of an accused, except that the court does have con- 
trol over the accused in so far as his jicrsonal freedom in its presence 
is concerned; but the court or the trial judge advocate may make 
recommendations to the projjer authority as to these matters. 

66. COURTS-MARTIAL— PROCEDURE— IntroductioD of the Accneed and 
Counsel; Swearing Reporter; Asking Accused as to Copy of General Court- 
Martial Record; Aunouacement of Members Present. — A quorum and the 
accused being present, the trial judge advocate will announce the name 
of the accused, and, at the firet si‘s.sion in a trial, ask the accused 
whom he desires to introduce as counsel. Any change in counsel 
during the trial should be brought to the attention of the court in a 
similar luanner. The ctmrt shouhl, whenever the occasion rer[uire8, 
take approjiriate action to the end that the accused, if he so desires, 
will bo represented in his defense before the court as contemplated by 
A. W. 17. 

After the introduction of the accused and his counsel the reporter 
■will lie sworn (set- 1)5. Oatli), and the accused, in the case of trial by 
general court-mailial, will he asked if he desires a copy of the record 
of trial. 

At the first session in a trial the trial judge advocate will announce 
the names of the nieinliers jiresent. Similar announcement will be 
made, when a new member apix'ai-s or a memlier resumes his seat after 
an absence. 

During the intriiduction of the accused and his counsel and the 
naming of the incinbers juvsent. tlie accu-.ed and the personnel of the 
prosecution and defense will stand. 



CHAPTER Xn 

COURTS-MARTIAL— PROCEDURE 

(ConlintiPd) 

EXCUSING MEMBERS-CHALLENGES— WITNESS FOR THE 
PROSECUTION— ACCUSEB-OATHS-ARRAIGNMENT 

57. COURTS-MARTIAL— PROCEDURE— Ezcniing Mcnibcr«.-w^ Disclos- 
ing gnmndt for challenge. — After annonncing the immeR of the tncmbeiN 
present, the trial judge advocate will disclose in ojien court, every 
ground of challenge believed by him to exist in tlie case, and will 
request that each ineiiiber do likewise witli res|(ect to such grounds of 
challenge whether against the member himself or any other member. 
The trial judge advocate will give such information to the court as to 
the general nature of the charges, who signed lliem, and who par- 
ticipated in the proceedings already had thereon as may be requested 
by the accu.sed, his counsel or any member. 

Similar disclosure and request will he made by the trial judge 
advocate with resiiect to a new mcmlier before he is sworn ; and the 
trial judge advocate or any member will di-close any such ground at 
any time during the proceedings that he becomes aware of it. 

b. AcHon upon disclosure. — If it appears fi’om any such disclosure 
that a meinber is subject to challenge on any gi'ound stated in clauses 
first to fifth of 58e, and the fact is not disputed, such member will 
be excused forthwith. Except as just stated, no action is required 
under this paragraph (576), with respect to any di.sclosures that may 
be made; but proceedings under this paragraph are without prejudice 
to any rights of challenge of either side. 

58. COURTS-MARTIAL — PROCEDURE — Cballcnfet. — n. Statutory provi- 
cions. — ^Members of a general or special court-martial may be chal- 
lenged by the accused or the trial judge advocate for cause stated 
to the court. The court shall determine the relevancy and validity 
thereof and shall not receive a diallenge to more than one member 
at a time. Challenges by the trial judge advocate shall ordinarily 
be presented and decided before those by the accused are offered. 
Each side shall be entitled to one peremptory challenge, but the 
law member of the court shall not be challenged except for cause. 
(A, W. 18.) 
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b. Who subject to; who may challenge. — Only the members of a general 
or special coiirt-inurtial are subject to challenge, and they may be 
challenged only by the trial judge advocate and the accused. 

o. H'Aen made; reconsideration; opporturuty to challenge new member , — 

Challenges should be made before the arraignment, but the wmrt 
may permit a challenge for cause to be presented at any stage of 
the proceedings. A challenge will be so permitted if the challenger 
has exereised due diligence or if the challenge is based on any of the 
grounds stated in clauses first to fifth of 58a. 

The fact that a particular challenge for cause has been adversely 
determined d(K*s not preclude the court from again entertaining it 
if good cause, such as newly discovered evidence, is shown. Full 
and timely opportunity will be given to challenge every new mcmlier. 

d. Peremptory challenges. — {lereiuptory challenge does not require 
any reason or ground therefor to exist or to lie stated and may be 
used before, aftiT, or during the challenges for cause, or against a 
memlx-r unsuccessfully challenged for cause, or against a new mem- 
ber, but can not be u.seil against the law member. 

In a joint trial all the accused constitute the ‘’side*’ (A. W. 18) of 
the defense and ai'e entitled to but one peremiitory challenge. 

e. Challenges for cause. — Cfroiim/s for , — ^Among the grounds of chal- 
lenge for cause are: 

First; That he (I lie cliallenged member) is nol competent or is not 
eligible to serve on court s-inartial. 

Second : That he is not a member of the court. 

Third : That he is the accuM'r as to any offense charged. 

Fourth : That he will be a witness for the prosecution. 

Fifth: That (upon a rehearing) he was a member of the court 
which first heard the case. 

Sixth: That he |K-rsomilly investigated an offense charged as 
member of a court of inquiry or otherwise. 

Seventh: That he has formed or expressed a positive and definite 
opinion as to the guilt oi- innocence of the accused as to any offense 
charged. 

Eighth; That he will act as iviiewing authority or staff judge 
advocate on the case. 

Ninth: Any other facts indicating that he should not sit as a 
member in the interest of having the trial and subsequent proceed- 
ings free from substantial doubt as to legality, fairness, and impar- 
tiality. Examples: That he will be a witness for the defense; that 
he testified or submitted a written statement on the investigation of 
the charges, unless at the request of the accused ; that he has officially 
expressed an opinion as to the mental condition of the accused; 
that he is a prosecutor as to any offense charged; that he has a 
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direct personal interest in the result of the trial; that he is in any 
way closely related to tlte accused; that he participated in the trial 
of a closely related case; that he is decidedly hostile or friendly to 
the accused; that not having been present as a member when t^ti> 
mony on the merits was heard, or other important proceedings were 
had in the case, his sitting as a member will involve an appreciable 
risk of injury to the substantial rights of an accused, which risk will 
not be avoided by a reading of the record. See in coniiection with 
this last example paragraph 386 and the fourth subparagraph 
of 38f. 

/. Proeedurt . — ^After the challenges, if any, presented by the trial 
judge advocate have been disposed of, he will, after complying with 
any request made by the accused to be permitted to examine the 
papers and orders referred to in 41e, give the accused an opportunity 
to exercise his rights as to challenge. The accused thereupon chal- 
lenges in turn each member to whom he objects. As to peremptory 
challenges, see 58<f. Full and timely opportunity will be given to 
the accused, including each accustnl in a joint trial, to exercise his 
right of challenge. 

A challenge may be withdrawn b% the challenger for any rea!r.on ; 
e. g., where the challenged member makch u statement or reply which 
is satisfactory to the challenger. A challenge on the ground stated 
in the last example in the ninth clause of 58e will often be with- 
drawn by the challenger upon his being informed that certain wit- 
nesses will be recalled and reexamined. 

Where a member is challenged on the ground that he is the accuser 
and admits the fact, or where a member is peremptorily challenged, 
or where, in any case, it is manifest that a challenge will be unani- 
mously sustained, the meml)er may be excused forthwith if no ob- 
jection or question is made or raised; otherwise the challenge, if not 
withdrawn, must be passed on by the court after both sides have 
been given an opportunity to introduce evidence and to make an 
argument. The challenger may subject the challenged member to 
an examination imder oath as to his competency as a member. For 
form, etc., of oath, see 95. During deliberation and voting on a 
challenge the court will be closed. 

Courts should be liberal in passing upon challenges, but need not 
sustain a cliallenge upon the mere assertion of the challenger. The 
burden of maintaining a challenge rests on the challenging party. 
A failui'e to sustain a challenge where good ground is shown may 
require a disapproval on juiisdictional grounds or cause a rehearing 
because of error injuriously affecting the substantial rights of an 
accused. 
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Vote upon the challenge is by secret written ballot, which ballot 
may be in the form “sustained” or “not sustained.” See A. W. 81 
as to counting and checking vote and announcing tlie result of the 
ballot; and A. W. 19 as to disclosing or discovering the vote or opin- 
ion of any particular member upon a challenge. Deliberation on the 
challenge may properly include full and free discussion. The in- 
fluence of superiority in rank should not be emploj-ed in any manner 
in an attempt to control the independence of members in the exercise 
of their judgment. A majority of the ballots cast by the members 
I)resent at the time the vote is taken shall decide the question of sus- 
taining or not sustaining the challenge. A tie vote on a challengt^ 
IS a vote in the negat ive, and the challenge is not sustained. Upon 
the court being oiiened the president shall state in open court that 
the challenge has been sustaine<l or not sustained as the case may be. 

The challenged member will take no part as .such in the hearings, 
deliberations, and voting upon a challenge against him. If the chal- 
lenge is sustained, the challenged member will withdraw, otherwise 
he will resume his .seat. With reference to action on a challenge by 
a court reduced below a quorum, .st*e 3He. 

59. COURTS-MARTIAL — PROCEDURE — Witaet* far the ProseentioB. — 
If at. any stage of the jirtK-ei'dings any member of the court be called 
as a witness for the prosecution, he shall, before qualifying as a wit- 
ne.ss, be excused from further duty as n member in the case, \^^lether 
a member called as a witness for the court is to lie considered as a 
witness for the prosecution ilepends on the character of his testimony. 
In case of doubt he should Ix’ excused as a member. Wliere a witness 
called by the defen‘-c testifies adversely to the defense, he does not 
thereby become a “witness for the prosecution."’ 

60. COURTS-MARTIAL — PROCEDURE — Accuser. — ^An officer who has 
signed and sworn to the charge^- in a iiarticttlar case is necessarily an 
accuser in that case. But while prima facte the jiersou who signs and 
swears to the charges is the only accuser in (he case, that is not always 
true. There may lx* another or others who are real accusers. (See 5. ) 

61. COURTS-MARTIAL— PROCEDURE— Oathi.— After the proceed- 
ings as to challenges are concluded the iiiemliers of the court, trial 
judge advocate, and each assistant trial judge advocate are swoni. 
(See 95 as to oaths.) The organization of the eonrt is then complete 
and it may prw'eed with the trial of the charges in the case then 
lx*fore the court. 

62. COURTS-MARTIAL— PROCEDURE— ARBvnmeiit.—Tlie court being 
organised and both parties ready to jiroceed, the trial judge advocate 
will rend the charges and sjwcifieations, including the signature of 
the accuser, to the accused, and then ask the accused how he pleads 
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to each chariie and specification. This proceeding constitutes the 
arraignment. The pleas are not part of the arraignment. The fact 
that the service of the charges was within five days of the arraign- 
ment (see A. W. 70) does not prevent the arraignment even though 
the accused objects on that ground to the proceeding, but such fact is 
available as a ground of valid objection to any further proceedings 
in the case at that time. As to desiring action on an application for 
a continuance until after arraignment, see 52c. 

During the arraignment, the accused and the personnel of the 
prosecution and defense will stand. WiUi the consent of the court 
the accused may waive the reading of the charges and <^p«H‘ifications. 

The order pursued in case of several charges and specifications, as 
a rale, will be to arraign on the fir^t. second, etc., specification to th<- 
first charge, then on the first charge, and so on with the rest. 

After the members have been sworn to try and determine “the 
matter now before"’ them, additional charges, which the accused has 
had no notice to defend and regarding which the right to challenge 
has not been accorded him. can not be introduced or the accused 
required to plead thereto. But if all the usual proceedings prior to 
arraignment are first had with respect to «iich additional clinrgt>s. 
including proceedings as to excusing and challenging members and 
administering oaths, such charges may be introduced, the accused 
may be arraigned on them, and the trial may proceed on both sets as 
the trial of one ca«e. In such a case an application for a reasonable 
continuance should be granted. 



CHAPTER Xin 

COURTS-MARTIAL— PROCEDURE 

(Omltnued) 

INQUIRY INTO SANITY OF ACCUSED— PLEAS— MOTIONS— NOLLE 
PROSEQUI — ACTION ON DEFECTIVE SPECIFICATION — ACTION 
WHERE EVIDENCE INDICATES AN OFFENSE NOT CHARGED 

63. COURTS-MARTIAL — PROCEDURE — Inquiry into Sanity of Accused. — 

I'lio court will inquire into the existiiiR mental condition of the 
iiecused whenever at any time while the case is before the court it 
appears (o the court for any reason that such inquiry ought to be 
made in the interest of justice. Reasons for such action may include 
anything that would cause a reasonable man to question the accused’s 
mental eajiacity either to understand the nature of the proceedings 
or intelligently to conduct or to cooperate m his defense. For in- 
stance, the actions and demeanor of the accused ns obst'rved by the 
court or the bai-e assertion from a reliable source that the accused 
is believed to be insane may l>o a sufficient reason. It should be 
remembered, however, that while a person who is insane to the extent 
indicated above should not lie tried, nevertheless,, until the contrary 
IS shown, a person is presumed to be sane, and a mere assertion that 
a person is insane is not neces.snrily anti of itself enough to impose 
any burden of inquiiy on the court. 

The request, suggestion, or motion that such an inquiry be had may 
be made by any one of the personnel of the court, prosecution, or 
defense. If such an inquiry is determined upon, priority will be 
given to the determination of the matter, and the inquiry should 
exhaust all reasonably available sources of information with res^iect 
to the mental condition of (he accused. If it appears that such in- 
quiry may be a long and expensive proceeding, or if the court desires 
to hear competent expert testimony, the couxt. may adjourn and 
report Uxe matter to the aiipointing authority with its recommenda- 
tion in the premises. Such ivcommendation may include in a proper 
case a recommendation that the accuseil lie examined as indicated in 
86c, and that the officer or officers, or some of them, conducting the 
examination be made available as witnesses. 

If the court finds that the accused is insane, the proceedings so far 
as had embodying the finding to that effect will be forwarded to the 
reviewing authority; otherwise the trial proceeds. 
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64. C0URTS-MARTIA1^PR0<XDUR&-PImu. — a. General mafferi.— 

Pleas in court-martial procedure include plea to the jurisdiction, 
plea in abatement, pica in bar of trial, and pleas to the general issue. 
The first three are knovrii as special pleas. 

One plea may be entered as applicable to all or to certain specified 
charges and specifications ; e. g., “Not guilty to all charges and speci- 
fications.*’ The court should ordinarily grant an application not 
manifestly made in bad faith to change or modify a plea. 

The court may reconsider its action in overruling or sustaining a 
special plea as long as the case is before the court. 

The overruling of a special plea docs not prevent the entering of 
another or other special pleas to the same specification or charge, 
but if practicable special pleas should be entered in the order in 
which they are stated above. 

Except as otherwise indicated in the discussion of special pleas, 
an accused will not be asked or required to plead further to a specifi- 
cation or charge as long as the action of the court in sustaining a 
special plea thereto stands; but when all the special jilcas entered to 
a given charge or specification are overruled, the accused should 
plead to the general issue. With reference to a refusal to plead, see 
70 (Pleas to the general issue) . 

Notwithstanding the action of the court on special pleas or other 
similar objections, the trial may proceed in the usual course as long 
as one or more specifications and charges remain as to which a plea 
to the general issue may be made or stands. For ex8m2)le, when 
pleas in bar are sustained to all but one siiecification and charge, to 
which the plea is not guilty, the trial on that specification and charge 
may continue. But where, ns a result of the action of the court on 
special pleas or other similar objections, the trial can not proceed 
further, the court adjourns and submits the record of its )>roceedings 
as far as liad to the reviewing authority. If the reviewing authority 
disagrees with the court, he may return the record to (he court with 
a statement of his reasons for disagreeing and with instructions to 
reconvene and reconsider its action with respect to the matters as to 
which he is not in accord with the court. To the extent that the 
court and reviewing authority differ as to a question which is merely 
one of law, such as a question as to the jurisdiction of the court, the 
court will accede to the views of the i-eviewing authority; and the 
court may properly defer to such views in any case. The order re- 
turning the record should include an appropriate direction with 
respect to proceeding with the trial. If tlie reviewing authority does 
not wish to return the record, he will take other appropriate action. 

A special plea should briefly and clearly set forth the nature and 
grounds of the objection which it is intended to raise. The sab- 
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stance of the plea and not the desipnation pivon to it will control; 
for instance, if an accused enters a plea, which he calls a plea in 
abatement, but which in fact raifses an objection to trial on juris- 
dictional grounds, the plea will be considered as a plea to the 
jurisdiction. 

Exce;)t as otherwise indicated in the discussion of special pleas, 
the burden of supporting a special i)lea by a pr(>i)ondcrance of proof 
rests rjn the accused. With the same exception, a plea to the general 
issue may be i-egarded as a waiver of any objection then known 
to tlie accused which is not asserted b}' a .sjiecial jilea. Thus, a plea 
to the genei-al issue may be regard«‘d as waiving an objection based on 
a niisnonier of the uccii-icd, whether under an alias or otherwise. Any 
objection winch might be asserted by a special plea may if not 
us-.eiie<l be brought to the attention of the accused by the court. 

llefore jiassing on a contested six'cial ph-a the court will give 
each .side an o|iportuiiity to introduce e\i(lence and make an argu- 
ment. A decision on a sjiecial ]>lea is a deci-ion on an i liter locntoi-y 
question. 

Except as to matters coiered by a plea of guilty, a plea admits 
nothing a.s to the juri'diction of the court and notlung as to the 
merits of the ease. Any admission involved in a plea of guilty to 
any offense lias effective e.\isteiice as siieh only as long a-' that plea 
btniuls. 

The accused hn.s a jierfcK't legal aiul moral right to enter a plea 
of not guilty even if he knows he is guilty. This is so because his 
plea of not guilty amounts to nothing more than a siateineni that 
he stands ujiun his right to east upon the prosecution the burden 
of proving lii.s alleged guilt. 

h. InadmissiUt pleas. — Such objection as that the accused, at the time 
of the arraignment, is undergoing a sentence of a general court- 
martial ; or that, owing to the long delay u\ bringing him to trial, he 
is unable to clisjirove the ebarge or to defend himself: or that his 
accuser was actuated by malice or is a |M*vson of bad cliavacter ; or 
that he was released from arrest iijioii the charges, are not proper sub- 
jects for sjiecial pleas, however much they may constitute grounds 
for a continuance, or affect the questions of the truth or falsity of 
the charge, or of the measure of puiiisliinent. The same is true in 
general as to objections that are solely matters of defense under the 
general issue. (Wiuthrop.) 

65. COURTS-MARTIAL — PROCEDURE — Pleat — Plea to the jarisdielion . — 

This plea may be based on an absence of any of the conditions stated 
in 7. An objection to which a plea to the jurisdiction is applicable 
can not be waived and may be asserted at any time. 

66. COURTS-MARTIAU-PROCEOURE— Plea»-P/eas in abatenunt.—A 

plea in abatement is one that ojierates merely to delay the trial and 
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is based upon some objection to a charge or specification in matters 
of form only; such as an objection to the specification as inartificial, 
inde£nite, or redundant; or as misnaming the accused; or as contain- 
ing insufiicient allegations of time or place. 

If the plea is sustained, the court will, according to circumstances, 
either direct that the specification be stricken out and disregarded or 
permit the specification to be amended so as to obviate the objection. 
In the latter event an application of the defense for a reasonaHe 
continuance should be granted tinless it is obvious that a denial of the 
application will not injuriously affect the substantial rights of the 
accused. 

07. COURTS-MARTIAL— PROCEDURE— Pleat— Pfeot in bar of trial; 
rtalate of limitaliom . — ^Exemption from liability to be tried or punished 
by a court -martial for all but a few crimes or ofifonsos may be claimed 
after two for three) year?, ivith certain limitations. See A. W. 89. 
App. 1. and notes thei-eunder. 

The perii>d of limitation begins to nm on the date of the commis- 
sion of the offense. Absence without leave (A. W. 61); desertion 
(A. W. 58) ; and fraudulent enli>-tmont (A. W. 54) are not continu- 
ing offenM'S and aiv committed. respi>rtivc‘ly. on the dale the person 
So absents liiinself, or deserts, or first receives pay or allowances 
under the enlistment. 

In applying this statute the court will he guided by the crime or 
offense as described in the specification, and not by the Article of War 
stated in the charge under which the sjiecificntion is placed. Thus, 
where an offense properly chargeable under A. W. 98 is entmeoiisly 
charged under A. W. 96. the limitation is three instead of tw’o years. 

If it appears from the charges themselves that the statute has run 
against an offense charged or (in the case of a continuing offense), 
a part, of an offense charged, the court may bring the mattor to the 
attention of the accused and advi«e him (through the president, or 
the law member, if the president so directs) of his right to plead the 
statute. This action should, as a rule, be taken at the time of 
arraignment. 

With respect to pleading this statute in bar of punishment, see 
78a (Statute of limitations). 

The burden is not on the defense to show' that neither absence nor 
other impediment prevents the accused from claiming exemption 
under A. W. 39. For example, if it appears from the charges in a 
peace-time desertion case that more than three years have elapsed 
between the date of the commission of the offense and the. date of 
arraignment, the plea should be sustained, unless the prosecution 
shows by a preponderance of evidence that the statute does not apply 
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owing to the existence of periods which under the second proviso 
of A. W. 39 are to be excluded in computiiig the three years. 

68. COURTS-MARTIAL— PROCEDURE— Pleu-^P/eat in bar of trud; 
formtr trial. — No per.son shall, witliout his consent, be tried a second 
time for the same offense; but no proewsiing in which an accused 
has been found guilty by a court-martial upon any charge or speci- 
fication shall be held to be a trial in the sense of this article until 
the ivviewing and, if thei-e be one, the confirming authority, shall 
have taken final action upon the case, t A. W. 40.) 

A penson has not lieen “tried" in the sense of A. W. 40 if the pro- 
cet'dings wen> void for any reason, such a.s a lack of jurisdiction to 
(ry the jicrson or the offense. 

The same acts constituting a crime against the United States can 
not, aftei acquittal or conviction of the accu.sed in a civil or military 
court deriving its authority from the United States, be made the 
basis of a second trial of the accused for that crime in the same or 
III allot lier such court without his consent. The civil courts in the 
'i’cnitories and in Puerto Kico, the Canal Zone, and the Philippine 
Islands, as well as the district anil other courts of the I’nited States, 
derive their authority from the United States. The same acts when 
committed in a State may constitute two distinct offenses, one against 
the United States and the other against the State, In such u case 
trial for either dws not bar trial for the otlier. 

In general, once a i»ersoii is tried in the sense of A. W. 40 for an 
offense, he can not without his consent be tried for another offeiw if 
cither offeiiSie is necessarily included in the other. Thus, a trial for 
manslaughter may be jileuded in bar of trial for the same homicide 
charged as murder, and the trial of an enlisted man for absence with- 
out leave (A. W. 61) bai> trial for the same absence charged as de- 
sertion and vice versa if the same enlistment is involved in both 
cases. Thus, when a soldier deseil* and leenliats. trial for absence 
without leave or desertion from the second enlistment does not bar 
trial for desertion from the first enlistment although the same period 
of time may in part be involved in Iwtli cases. 

Subject to the rule,s as to diK’umeiitary evidence, including the 
rules as to the use of copies, imnif of former trial by court-martial 
and civil court may Iw, respectively, by the order publishing the case 
(or by the record of trial if no order was published or the order is 
not sufiiciently explicit), and by tlie indictment and reconl of con- 
viction or acquittal. 

69. COURTS-MARTIAL— PROCEDURE— Pleat— Afitce/ZaRTOBS pleat in 
bar of trial , — a. Pardon. — K. pardon is an act of the President which 
exempts the individual on whom it is be.stowed from the puuishnient 



54 MAMtTMi FOR COUBTB>MABTUIi, V. t. ABtCY 

the law inflicts for a crime he has committed. A pardon may be 
pleaded in bar of trial. The usual rules as to documentary evidence 
apply to a written pardon, whether in the nature of an individual 
pardon, or of a general amnesty, or the like. If the document is not 
sufficiently explicit to determine whether or not the plea should be 
sustained, otlier evidence must be introduced to fill the gap. In the 
case of a constructive pardon, facts and circunistance.s constituting 
such pardon must be proved. 

i. Const met ive Condonation of Desertion . — An unconditional res- 
toration to duty without trial by an authority competent to order 
trial may be pleadtHl in bar of trial for the desertion to which such 
restoration relates. 

c. Former Punishment . — Punishment under the 104th Article of 
War may be pleaded in bar of trial. Such punishment, however, 
does not bar ti’ial for another crime or offense growing out of the 
same act or omis-sion. For instance. pnni‘-hinent uniler A. W. 104 for 
reckless driving would not bar trial for manslaughter where the 
reckless driving caused a death. 

d. Promised Immunity . — See ViOd (Testimony of ac'compliccs). 

70. COURTS-MARTIAL-PROCEDUR£-PIeai— >/eu to the getmal 
Hflw. — These pleas include the following; Guilty, not guilty; and 
pleas corresponding to permissible findings. See 78 (Findings). 
Should an accused enter a contradictory plea such as guilty without 
criminality or guilty to a charge after pleading not guilty to all 
specifications thereumler, such contradictory plea will be regarded 
as a plea of not guilty. 

The court shall pr»)ceed to trial and judgment as if he had pleaded 
not guilty when an accuse«l fails or refuses to plead or amswers for- 
eign to the purpose. (A.W.21.) See (W in this connection. 

A plea of guilty does not exclude the taking of evidence, and in 
the event that there be aggravating or exteniiating circumstances not 
clearly shown by the .specification and plea, any available and admis- 
sible evidence as to such circumstances should be introduced. 

Whenever it appear.^ to the court that a plea of guilty may have 
been entered improvidently or through lack of understanding of its 
meaning and effect, or whenever an accused, after a plea of guilty, 
makes a statement to the court, in his testimony or otherwise, incon- 
sistent with the plea, the president or the law member, if so directed 
by the president, will make su<h explanation and statement to the 
accuBed as the occasion requires. If, after such explanation and 
statement, it appears to the court that the accused in fact entered the 
plea improvidently or through lack of understanding of its meaning 
and effect, or if after such explanation and statement the accused 
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mU pKieeed to txial and judgment is if he had i^lMded not gniUy. 
{ik. W. 21.) Oooasion for making such explanatjcm and ststment 
frequently arises in the ordinary desertion case, wbeire the aocused^ 
after pleading goilty, testides or states in effect that throughout Ids 
unauthorized absence he had the intenticm of returning. 

n. C0URTS4UirnAl^R(XXDURE--lllad^ Geaeraf.— 'Buna 
motions are discussed below, but others may be made for the purpeae 
of making a request or of raising an Direction or an interlocutory 
question. If a motion amounts in substance to an application for a 
continuance, or to a diallenge, plea, or other matter for which a 
procedure is provided, such motion will be regarded as such applies* 
tion, challenge, plea, or other matter. A motion to elect — that is, a 
motion that the prosecution be required to elect upon which of two or ' 
more charges or specifications it will proceed — ^udll not be granted. 
A motion should briefly and clearly set forth the nature of and tbu 
grounds for the request, objection, or question it is intended to mah* 
or raise. A motion admits nothing either as to the jurisdiction of the 
court or the merits of the case. 

b. Jfeiim to sever. — A motion to sever is a motion by one of two w 
more joint accused to be tried separately from the other or othera. 
It will regularly be made at the arraignment. Tbe motion should 
be granted if good cauae is shown; but in cases where the essence 
of the offense is combination between the parties — conspiracy, for 
instance — the court may properly be more exacting than in other 
cases with respect to the question whether the facts shown in support 
of tile motion constitute a good cause. The more common grounds 
of this motion are that the mover desires to avail himself on his 
trial of tiie testimony of one or more of his coacensed, or of tbe 
testimony of the wife of one; or that a defense of the other acciued 
is antagonistic to his own; or that the evidence as to them will in 
some manner prejudice his defense. (Winthrop.) 

If the motion is granted, the court will first dedde as to which 
accused the court 'will proceed to trial, and will then direct an 
appropriate amendm«it of the charges. For instance, if after 
severance tbe trial of B is directed in a case where A and B are 
charged with an offense, the specification riiould be amended so as to 
allege in effect either that B committed the offense or that B com* 
mitt^ the offense jointly with A. The amendment should be for* 
tnslly made as a part of the proceedings, no sotual sheratitm being 
madA in the charge sheet itself. For an example see form of record, 
Al^ A Where, as a result of action on a motitm to sever, trial oi 
one more accused is deferred, the facte will be reported at on0e to 
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the appointing authority by the trial judge advocate in order that 
such authority may take aj^ipropriate action with a view to the trial 
of such accus^ by another court, or other disposition of the charges 
as to such accused. 

e. Motion to ttnlte oat. — By this motion the accused may object to the 
sufficiency of a specification on the ground tliat it does not state any 
crime or offense; or that, because of some other substantial defect, 
the accused is actually prevented from making a proper plea or 
defense — ^for example, that it does not fairly apprise the accused of 
the offense intended to be charged. 

Ordinarily this motion should be made upon arraignment. If sus- 
tained the court will direct that the s])eeificution be stricken out and 
disregarded. See 64 «t (General matters as to pleas), 72 (Nolle 
prosequi), and 73 (Action on defective .specification). 

d. Motion for finiiott of not gmlty , — ^At the close of the caSe for the 
prosecution and before the oi>ening of the cn.se for the defense the 
court may, on motion of the defense for findings of not guilty, con- 
sider whether the evidence before the court is legally sufficient to sup- 
port a finding of guilty as to each specification designated in the 
motion. The court in its discretion may require that the motion 
specifically indicate wherein the evidence is legally insufficient. The 
court will determine the matter ns an interlocutory question. (Sw 
SI.) If there be any substantial evidence which, together with all 
reasonable inferences therefrom and all applicable presumptions, 
fairly tends to establi.sh every essential element of an offense charged 
or included in any specification to which the motion is directed, the 
motion as to such specification will not be granted. The court in its 
discretion may defer action on any such motion as to any specifica- 
tion and jiermit or require the trial judge advocate to reopen the case 
for the prosecution and produce any available evidence. If the 
motion is sustained as to any sim-ification the court will forthwith 
enter a finding of not guilty of such .s|>ecificution and where necessary 
of the proper charge. 

72. COURTS-MARTIAL— PROCEDURE— Nolb Pmoqu.— A nolle pros- 
equi is a declaration of record by the prosecution to the effect that 
by direction of the apjiointing auUiority the prosecution withdraws 
a certain specification, or a certain specification and charge, and will 
not pursue the same further at the present triaL A nolle prosequi 
will be entered only when directed by the appointing authority, who 
may give such direction either on his own initiative or on application 
dufy made to him. In a joint case he may limit the direction to one 
or more of the accused. 

Proper pounds for such direction include: Substantial defect in 
the specification; insufficiency of available evidence to prove the 
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9piii0c»iami piA thft iMt liwt it is ptoipmA to use oos 46 I 
juaeused as s witness. * 

i. nolle prosequi is not in itself equivalent to an acquittal or to f 
g^raat of pardon and is not a ground of objection oo! of defam in a 
subsequent triaL It may be entered either before or aftw arraign- 
ment and plea. 

As to withdrawal of charges, see 6 (Appointing authorities). 

n. a>UBTS4IAimAl^R0(XDURE-Adiea oa Dafectire SpedtoS' 

den. I f a specification, while defective, is nevertheless sufficient fairly 
to apprise the accused of the offense intended to be charged, the 
court upon the defect being brought to its attention will, according 
to circumstances, direct the specification to be stricken out and dis- 
regarded, or continue the case to allow the trial judge advocate to 
apply to the convening authority for directions as to further pro- 
ceedings in the case, or permit the specification to be so amended as 
to cure such defect, and continue the case for such time as in the 
opinion of the court may suffice to enable the accused properly to 
prepare his defense in view of the amendment. The court may pro- 
ceed immediately with the trial upon such amendment being nuuk, 
if it clearly appears from all the drcumstances before the court 
that the accused has not in fact been misled in the preparation of 
his defense and that a continuance is not necessary for the protection 
of his substantial rights. See in this connection Ma (General mat- 
ters as to pleas). 

7A COURTS-MARTiAU-PR()CEDURE— AciioB Whan EvideDce UEeates 

aa Offaase Not Chargad. — If at any time during the trial it becomes 
manifest to the court tJut the available evidence as to any specifi- 
cation is not legally sufficient to sustain a finding of guilty thereof 
or of any lesser included offense thereunder, but that there is sub- 
stantial evidence, either before the court or offered, tending to prove 
the guilt of the accused of some other offense not alleg^ in any 
speoii^tion before the court, the court may, in its discretion, either 
ai^iend trial pending action on an application by the trial judge 
advocate to the appointing authority for directions in the matter 
or proceed with the trial. In the latter event a report of the matter 
may properly be made to the appointing authority after the con- 
clusion of the trial 

jbistanoes of occasions for applying this rule would be where in a 
trial for the larceny of a watch the proof shows that the artidk 
taken was a compass; and where in a trial for the wrongful sale of 
^ro|ierty (A. W. 84) the proof shows that the accused negligently 
ktot the property. 



CHAPTEB XIV 

COURTS-MARTIAL— PROCEDURE 

(CoiitimiPd) 

INTRODUCTION OF EVIDENCE 

75. COURTS-MARTIAL— PROCEDURE— latrodnctin of ETidMC«.-a. 
Cntnd da^ei, etc., of eomrl. — ^Where proffered evideiira would be ex- 
cluded on objection, the court may, and as a rule should, bring the 
matter to the attention of any party entitled, but failing, to object ; 
except where such failure amounts to a waiver. See 126 (Waivers). 
Such action is particularly called for when improper questions are 
^ asked by a member of the court, or when improper testimony is elic- 
ited by questions of a member or of tlie court, the rea.sons for this 
being the natural hesitancy of the parties themselves to object to a 
question asked by a member of the court, and the weight likely to be 
given to testimony elicited through questions by the court or by a 
member. In the interest of justice a court may always of its own 
motion exclude inadmissible evidence. 

Rules of evidence are stated in 110-126 (Rules of evidence), and in 
vartous special connections throughout this manual; for example, 
in 130 (Desertion). 

The court is not obliged to content itself with the evidence adduced 
by the parties?. Where such evidence appears to be insuflScient for a 
proper detoixnination of any issue or matter tx'fore it. the court may' 
and ordinarily should, take appropriate action with a view to 
obtaining such available additional evidence as is necessary or advis- 
able for such determination. The court may, for instance, require 
the trial judge advocate to recall a witness, to summon new witnesses, 
or to make investigation or inquiry along certain lines with a view 
‘ to discovering and producing additional evidence. 

If at any time before the court announces an acquittal or imposes 
a sentence it appears to the court for any reason that additional evi- 
dence with respect to the accused’s mental responsibility fqr an offense 
charged should be obtained in the interest of justice, the court will 
coll for such additional evidence. Ihe court may adjourn pending 
action on a reqwst made by it to proper authority that the accused be 
examined by one or more medical officers and that such officer or 
officers be lOAde available as witnesses. See 35o (Suspected insan- 
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t^i^'^videiieo be oelled for by the ooovt ae o(mt«iq>lated bes^ tsmf 
be nede by Any one of tbe personnel of the ooiu^ proeeeotion, or 
defense. The ooort may, in its discretion, ghre priority to eridenoe 
on sndt issue and may determine as an intor]oaitc«y question whethw 
<a> not the accused was mentally responsible at the time of the com* 
mission of the alleged otfense. Sm 7&i (Reasonable doubt). 
the court detemines that the accused was not mentally respoi^blei 
it will forthwith enter a finding of not guilty as to the proper i^iein- 
ficatioxL Such priority should be given where the evidence on the 
noattws set forth in the specification is voluminous or eapensive to 
obtain'and has little' or no bearing on the issue of mental responsi' 
hility for such matters. 

The court, in its discretion, may direct that a document, although 
excluded as not admissible in evidence, be marked for identificatum 
and appended to the record for the c<msideration of tiie reviewing 
authority, and will so direct on request of the party offering the 
document. 

Where a document, which mnst or should be returned to the source 
from which it waS obtained (e. g., an original record), is received in 
evidence or marked for identification, a suitable copy or extract copy 
thereof, certified as such by the trial judge advocate, will be substi* 
tuted for such document so as to permit of such return. 

The court may in its discretion (through the president, or the law 
member if the presideht so directs) explain to the accost his rigU 
as to each specification, to remain silent, or to testify as a witness 
(see mod and 121h), or to make an unsworn statement (see 76). 
^ch explanation should be made if the court has any doubt that the 
accused fully understands his rights in the premises. The explana* 
tion is usually made after the pro^cution has rested. 

The court should protect every witness from insulting or imprc^per 
questions, harsh or insulting treatment, and unnecessary uquiry into 
his private affairs. The court should also forbid any question which 
appears to be intended merely to annoy a witness or which, though 
otherwise proper, is needlessly offensive in form. 

h. Gtmnd duliet, «te., «f Iriaf judge edMcafev— As to preparation for 
trial, attendance of witnesses, sending out interrogatories for deposi- 
tions, and swearing of witnesses, see 41, 97, 98, and 96, respectively. 

After the pleas the trial judge advocate will, to the extent reqnir^ 
by the court, read the parte of this manual or of authoritative mili- 
iaty pieoedeids (see liK) that are pertinent to the definition, proof, 
and defenee of the offenses charged. 

IBEs may make an opening statement— that is, a brief statement of 
tbs umim be tried and wlmt be expects to prove— but will avmd 
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indiiding or sagf^sting matters as to which no admissible evidmce is 
available or intended to be offered. Ordinarily such a statement is 
made only immediately before the introduction of evidence for tiie 
prosecution, but in exceptional cases the court may, in its discretion, 
permit like statements to be made at later stages of the proceedings. 

On bdtalf of the prosecution he conducts the direct and redir^ 
examination of the witnesses for the prosecution and the cross and 
recross examination of the wilneases fur the defense. He will, unless 
the court otherwise directs, conduct the direct and redirect examina- 
tion of witnesses for the court. 

e. Gciwra/ Jatiet, etc., of eaaiuel. — He may make an opening statement 
for the defense similar to that indicated in 75&; This statement is 
ordinarily made just after the prosecution has rested or immediately 
following the opening statement of the trial judge advocate; but in 
exceptional cases the court may, in its discretion, permit it or other 
like statements to be made at a later stage or other stages of the 
proceedings. 

On behalf of the defense he conducts the direct and redirect exami- 
nation of the witnesses for the defense and the cross and recross 
examination of the witnesses for the proscctitiou and of the witnesses 
for the court. 

As to preparation for trial, attendance of witnesses, and submission 
of interrogatories for depositions, see 45, 97, aud 98, respectively. 



CHAPTER XV 

COUBTS-MARTIAL—PROCEDURE 

(Con tinned) 

STATESIENTB— ARGUMENTS — FINDINGS — DATA AS TO 8ERVICB, 

ETC; EVIDENCE OF PREVIOUS CONVICTIONS; EVIDENCE OP 

FORMER DISCHARGES; EVIDENCE OF FORMER PUNISHMENT— 

SENTENCE-ANNOUNCING SENTENCE; MATTERS OF AND REC- 
OMMENDATIONS TO CLEMENCY: ADJOURNMENT 

76. COURTS-MARTIAL — PROCEDURE — SlateBrabi. — The accused, 
whether he has testified or not, may make an unsworn statement to 
the court in denial, explanation, or extenuation of the c^enaea 
charged, but this right does not jtermit the filing of the accused’a 
own affidavit. This statement is not evidence, and the accused can 
not be cross-examined upon it, but the prosecution may rebut state- 
ments of fact therein by evidence. Such consideration will be givraa 
the staterient as the court deems warranted. 

The statement may be oral or in writing, or both; and may be 
made by the accused, by counsel, or by both. A written statement 
should be signed, and is ordinarily read to the court by the accused 
or by counsel. 

The statement should not include what is properly argument, but 
ordinarily the court will not check a statement on that ground if 
it is being made orally and personally by an accused. 

If the statement made by an accused himself includes admissions 
or confessions, they may be considered as evidence in the ease, but in 
a joint trial the statement by one accused is not evidence against' 
%is coaccused. If a statement made by either accused or counsel is 
inconsistent with a plea of guilty indicates that such plea may 
have been entered improvidently or through lack of understanding 
of its meaning and effect, appropriate action will be taken by the 
.coi^ See 70 (Pleas to the general issue). 

77. COURTS;ilARTIAl^ROCEOURE-AigUMili.-After both sides 
have rested, arguments may be made to the court by the trial judge 
advocate, the accused, and his oounseL The trial judge advocate 
has the to make the (^lening argument, and if any argument 
is made <» behalf of the defense, the closing argument. Aiga- 
ments thtoughont the trial may be oral, in writing, or both, enx^ 
wbein the court requicee an argumnat to be reduced to writing. 

ttt 
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See iid end 48&. Arguments in writing will ordinarily be read to 
tike court by the' party who submits them. The last subparagraph 
of 76 applies equally to argumenta 

The failure of an accused to take the stand must not be commented 
upon; but if he testifies and if he fails in such testimony to den; 
or explain specific facts of an incriminating nature that the evidence 
of the prosecution tends to establish against him, such failure ma; 
be commented upon. Where, however, an accused is on trial for 
a number of offenses and taking the stand in his own defense testi 
files to one or more of them only, no comment can be made on his 
failure to testify as to the others. 

Befusal of a witness to answer a proper question may be com- 
mented upon. 

As to permissible comments on the fact that one witne>is testified 
after hearing another, see 121fl (Examination of witnc'^ses). 

After the argument** and betore the court closes for the findings, 
both sides should he asked whether they have anything further to 
offer. 

78. COURTS-MARTIAL— PROCEDURE— Findiagf.— a. General. — Baoin 
of Pindingg.-^)xi\y matters j»roperly before the court as a whole 
may be considered. A member should not, for instance, be in- 
fluenced by any knowledge of the acts, character, or service of the 
accused not based on the evidence or other proper matter before 
the court; or by any opinions not properly in evidence; or by mo- 
tives of “partiality, favor, or affection.” See in this ronnection 76 
(Statements) and 77 (Arguments). Matters as to which comment in 
argument is prohibited can not be considered. 

A member is, however, expected to utilize his common sense, and 
his knowledge of human nature and of the ways of the world in 
Vreighing the evidence. In the light of all the circumstances of the 
case he should consider the inherent probability or improbability of 
the evidence, and with this in mind may properly believe onq^ 
witness and disbelieve several witnes.ses whose testimony is in con- 
flict with that of the one. See in this connection 124 (Credibility 
of witnesses) and 114a (Confessions). 

ReasoruAle Doubt . — ^In order to convict of an offense the court 
must be satisfied, beyond a reasonable doubt, that tlie accused is ‘ 
guilty thereof. By “reasonable doubt” is intended not fanciful or 
ingenious doubt or conjecture but substantial, honest, consdentious 
doubt suggested by the material evidence, or lack of it, in the case. 
It is an honest, substantial misgiving, generated by insufficiency of 
proof. Jt is not a captious doubt, nor a doubt suggested by the in- 
genuity of counsel or court and unwarranted by the testimony ; nqr 
A-dqubt bom of a merciful inclination to permit the defendant to 
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UuMO oofiiMeted with lum. *]%« tneaning Ift lih« nlo k tint ^ 
proof must be mdi as to exdtide not erety bypotheds rar poonbOity 
of iDBoceDce but any fair and rational bypotheak except that of 
guilt; what is required being not an absolute or mathematical but 
a nuKral certainty. A oourt-martial whidr acquits because, upon the 
eTidanoe, the accused may poesibly be innocent falls as far short oi 
apjnedadng the proper amount of proof required in a criminal 
trial as does a court which convicts on a mere probability that the 
accused is guilty. (See Winthrop.) 

Hie rule as to reasonable doubt extends to every element of the 
offense. Thus, if, in a trial for assault with intent to Inll, a rea8c«i< 
able doubt exists as to such intent, the accused can not properly be 
convicted as charged, although he might be convicted of the lesso: 
included offense of assault. Prima facie proof of an etement of an 
offense does not preclude the existence of a reasonable doubt with 
respect to such element The court may decide, iot instance, that 
the prima facie evidence presented does not outweigh the presnnqi- 
tion of innocence. 

Where a reasonable doubt exists as to the mental responsibility of 
an accused for an offense charged, the accused can not legally be 
convicted of that offense. A person is not mentally responsible far 
an offense unless he vroa at the time so far free from mental defect, 
disease, or derangement as to be able concerning the particular acta 
charged both to distinguish right from wrong and to adhoe to 
the right. 

A reasonable doubt may arise from the insufficiency of circumstoin- 
tial evidence, jand such insufficiency may be with respect either to the 
evidence of tlie circumstances themselves or to the strength of the 
inference from them. 

Seatont for Findingt,' Divulffing or Diseloning Findings, etc . — ^No 
finding should include any indication of the reasons for making it. 
Fw the information of the reviewing authority, but not as a part of 
a 'finding, the court may formulate for inclusion in the record a 
statement of the reasons which led to a finding, and a statement of 
the wright given to certain evidence. A proper occasion for suoh 
action would be when the court finds an accused not guilty because 
of a doubt as to hie sanity. 

See A. W. 19 as to divulging findings, and as to diadosing on 
disootoring the vote or ojonion of a member upon the findinga. 

AcfuMkif Statute of LimitaHone. — ^Whenever the court haa aiK 
quitt^ the accused upon all specificatious and charges, the eotixi 
thftll at ODoe aanounee such result in opm court. An acquittal auto' 
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BUtfically results from findings of not guilty of all charges and 
specifications. 

If by exceptions and substitutions the accused is found ‘guilty of an 
offense against 'which it appears that the statute of limitations ( W. 
39) has run, the court may advise the accused in open court of ^ his 
ri^t to plead the statute in bar of punishment if he so desires. If 
the accused does plead the statute, the matter will be determined in 
substantially the same mamier as provided for the determination of 
a plea of tlie statute in bar of trial. 

i. FiadU^t as to the charges . — Permissible findings include guilty; 

not guilty; not guilty, but guilty of a violation of the Article 

of War. 

An attempt should be found as a violation of A. W. 90, unless the 
attempt is included in the express terms of some other article. 

The finding of the charge as to any specification should be sup- 
ported by, and not be inconsistent with, the finding of that specifica- 
tion. Thus, where two specifications of desertion are under one 
charge and the accused is found guilty of the first specification, but 
guilty of absence without leave only as to the second specification, 
the ^ding should be ; Of the Charge : As to Specification 1 : Guilty. 
Ab to Specification 2: Not guilty, but guilty of a violation of tl^' 
Blst Article of War. A finding of guilty of one specification ap- 
propriate to its charge requires a finding of guilty of the diarge; 
but a finding of not guilty of another such specification under that 
charge does not require any finding of the charge as to it. Thus, 
upon finding an accused guilty of one of the two specifications under 
a proper cliarge, and not guilty of the other, the finding of the' 
diarge should be simply guilty. 

0 . Finiiags as to the tpeeiScalioHs. — General , — ^Permissible findings in- 
clude guilty; not guilty; guilty with exceptions, with or without 
substitutions, and not guilty of the exceptions and guilty of any 
substitutions as stated below. 

finding should be consistent with itself. For instance, a find- 
ing of guilty widiout criminality should not be made. 

Any different findings as to two or more joint a^icuscd should be 
consistent with one another. For instance, where one of two joint 
accused is found nut guilty and the other is found guilty, the name 
of the former as well as the words indicating a joint offense should 
be eliminated from the specification by the ^ding as to the latter. 
Where, however, three or more accus^ are involved, it is sufficient 
if the finding as to each accused clearly appears' from reading the 
record of all the findings together. 

Eaeepiioru and Substitutions.— -One or more words or figures may 
be excepted and, where necessary, others substituted, provided the 
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able % tlw eoerti lad provided that each action does not ehiitage''' 
the ni^uxe or identiQr of any offense charged in the specificatiott or 
increase the amount of punishment that might be imposed for ahy 
snth offense. The substitation of a new date or place may, but doOv 
not necessarily, change the nature cm identity of an off ense. 

Lenvr Included Odense , — If the evidence fails to prove the offense 
charged but does prove the commission of a le^ecr offense necessarily 
included in that charged, the court may by its findings except appro- 
priate words, etc., of the specification, and, if necessary, snbetitats 
others instead, finding the accused not guilty of the excepted matter 
but guilty of the substituted matter. A familiar instance is a finding 
of guilty of absence without leave under a charge of desertion. 
Such a finding may be thus worded when the specification is in the 
usual form: Of the specification: Quilty except the words “desert” 
and “in desertion,” substituting therefor, respectively, the words 
“absent himself without leave from” and “without leave,” of the 
excepted words not guilty. «if the eubstitut«‘d words guilty. 

In the discussion of certain offenses in 127-152 (Punitive articles) 
some of the included offenses are stated. 

d. Proctiun. — The court sits in closed session during deliberation 
on the findings. Deliberation may properly include full and free 
diacossion as to the merits of the case. The influence of superiority 
m rank should not be employed in any manner in an attempt to 
control the independence of members in the exercise of their judg- 
ment. 

Voting is by secret written ballot (A. W. 31) and is obligatory. A 
finding of not guilty results as to any specification or charge if no 
other valid finding is reached thereon; but a court may reconsider 
any finding at any time before the same has been announced or the 
court has opened to receive evidence of previous convictions. The 
order in which several charges and specifications are to be voted 
upem will be determined by the president, subject to the ccmtrol of 
the court, except that aU the specifications under a charge shall 
precede that charge. See A. W. M as to the number of votes required 
and Au W. 31 as to counting and cheeking votes and annotmeing 
reealt of the ballot. If in computing the number of votes requmS^? 
fraotiaa results such fraction will be counted as one; thus where fi-ro' 
members are to vote a requirement tiist two-thirds concur is not met 
jf less than four concur. 

79. C0URi:S>IIARTIAD<4«OCEDinE-4)^ as to Sarvka, sto.{ Bvl. 
daato «f PnviMM Caavkiisa*} E vi ds ae s ef Femsr Dtecbaices; Evidaaet s< 
Pa w i to Ptoi|laBaat->-a. Gcnml— In the event of conviction of an ao- 
CHsad .tha eoort will open for the purpose of receiving ae evidence 
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Boch data as to Hia age, pay, and aervice aa may be diown on-tiie firat 
page of the chaige sheet, and of giving the ti’ial judge advocate an 
opportunity to introduce evidence of the accused’s previous convic- 
tions by court-martial. 

This evidence, and any evidence of the accused’s former discharges 
(79d), and any evidence of former punishment under A. W. 104 
(7d«), is for consideration by the court in fixing the kind and amount 
of punishment. See in this connection 102-104 (Punishments). 

A written stipulation containing the pertinent data as to service 
and previous convictions may be accepted by the court. 

h. Data at to terviee, etc . — ^Tf the defense objects to such data as being 
inaccurate or incomplete in a specified material particular, or as con- 
taining certain specified objectionable matter, the court may either 
sustain the objection without further inquiry or proceed to determine 
the issue. Objections not asserted may be i-egarded as waived. 

e, Evidaate of freviout eaaeietioiu. — Such evidence is not limited to 
evidence relating to offenses similar to the one of which the accused 
stands convicted or to the evidence referred with the charges. Such 
evidence must, however, relate to offenses committed dnriiig a curmit 
enlistment, appoinbnent, or other engagement or obligation for serv- 
ice of the accused, and in the case of an enlisted man during the one 
year, and in the case of others during the three years next preceding 
the commission of any offense charged. In computing the one or 
three years, as the case may be, periods of unauthorized absences as 
shown by the findings in the case or by the evidence of previous 
convictions should be excluded. 

In the case of a general prisoner, whether the sentence of dishon- 
> orable discharge was suspended or not, the rules as to an enlisted 
man apply, except that the evidence of previous convictions should be 
limited to evidence of offenses committed during his status as a 
general prisoner. 

Unless the accused has been tried for an offense in the sense of 
>A. W. 40, evidence as to such offense is not admissible us evidence of 
a previous conviction. See 68 (Former trial). 

As documentary evidence of previous convictions, see the last 
^^ragraph of 68 (Former trial). The accused’s service record or 
H^Hmissible copy or extract copy thereof may also be used. The 
ImAanmay, of course, object on pnqier grounds to the introduction 
of a^Uered evidence of previous convictions. If he does, action 
as ji^Mted in 79b will be taken. Any objection not ass^led may 
jljjl^liffaed as waived. In the absence of objection an offense may be 
XglRoed as having been cemunitted during the required periods unless 
the contrary appears. 

d. EvUeaea of /armor Mtehar$«t^—The accused may introduce evi- 
dence of the character given him on any former discharges from 



^ to t)f tiw proBe^^ 

dnM in xebotial e?i4enoe of tin ohanoter given the accused on otliMf, 

IbiiiMr dis(duuFgfeB from soeh service. 

«. Btkh»te s/ fanner paniikmuU . — Hie fact that ^^seiplinaiy puaUh' 
ment ttOder A. W. 101 has been enforced may be dmwn die 
aoeosed upon his trial lev a crime or offense growing out of the same 
act or omissian for which such punishment under A. W. 101 was 
imposed and enforced. (A. W. 104) 

80. COUftTS-MARTIAl^ROCEDURE-SealsBce^ General. 
for Determininff.--To the extent that punishment is discretionaiy, the 
sentence should provide for a legal, appropriate, and adequate pun- 
ishment. See 108-101 (Punishments). In the exercise of any dis- 
oetion the court may have in fixing the punishment, it dbould con- 
sider, among other factors, the character of the accused as given on 
former discharges, the number and character of tlie previous con- 
victionB, the circumstances extenuating or aggravating the offense 
itself, or any collateral feature thereof made material by the lirnita* 
tions on punishment. The members should bear in mind that the 
puniriiment imposed must be justified by the necessities of justice and 
discipline. See in this connection 78a (Basis of findings); 79a 
(Evidence of former punidiment) ; and 111 (Evidence in extenuation), 
^mments with respect to matters proper for consideration in fixing 
the punishment are made in other connectums. For examples, see 
126a and 189a. 

In deliberating upon the sentence the court will consider only snch 
evidence of previous ccuvictions as relate to offenses committed in the 
case of an enlisted man or general prisoner during the one year, and 
in Ihe case of others during the three years next preceding the com- 
mission of any offehse of which the accused has been found guilty by 
tile court. 

Hie impositimi by courts-martial of inadequate sentences upon 
officers and others convicted of crimes which are punishable by the 
civil courts would tend to bring the Army, as to its respect for the 
criminal laws of the land, into disrepute. 

If the aoensed is found guilty of two or more offenses constituting 
different aspects of the same act or omission, the court should im])ose 
ponitiunent <mly with reference to the act or omission in its most 
unpartant ai^eet. 

— ^Forms of sentences are given in App. 9. See 
A. 19 as to divulging tite sentence and as to disclosing or discover- 
ing vt^ or (^E»iii<m of a member nptm the sentence. 

the iafbrmatioa jriMtjMeviBwbaijMM^ority a court-mar^Sr 
Usy lomulale for inclgwainLthl iJ»MBpP*V>ift>mlmiMMant el the 
naauBS far the sentence. 
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h, AwMhvt.— The court sits in closed session during deliberation on 
the sentence. Deliberation may properly include 'full and free dis> 
cushion. The influence of superiority in rank should not be employed 
in ally manner in an attempt to control the independence of memlters 
in the exercise of their judgment. 

Voting is by secret irritten ballot (A. W. 31) and is obligatory on 
each member regardless of his vote as to the findings. It is tlie duty 
of each member to vote for a proper sentence for the offense or 
'offenses of 'which the accused has been found guilty, without regard 
to his opinion or vote as to the guilt or innocence of the accused. 
See A. W. 48 as to the number of votes required, and A. W. 31 as 
to counting and diecking votes and announcing the result of the 
ballot. If in computing the number of votes required a fraction 
results, such fraction will be counted as one; thus where six members 
are to vote, a requirement that three-fourths concur is not met unless 
five concur. Any sentence, even in a case where Uie punislunent is 
mandatory, must be concurred in by tlie required nmnWr of members. 

81. COUKTS-HARTIAD— PROCEDURE — Auraaciiif Sentence; Matters 
tf, and Recemwendations to. Clemency; AdjonmmenL — ^When a court- 
martial has sentenced an accused, the court will at once announce the 
findings and sentence in open court, unle.ss, in the court’s opinion, 
good reasons exist for not 'making the findings and sentence public 
at that time. In this latter event, the president may state in open 
court that the findings and sentence are not to be announced. 

After such announcement or statement, the defense may subipit in 
writing for attaclunent to the record any matters as to clemency 
which it desires to have considered by the members of the court or 
the reviewing authority. The rules of evidence are not applicable 
to such matters. 

One or more recommendations to clemency, each signed by the 
mtoibers joining therein, may be submitted to the trial judge advo- 
cate for forwarding with the record. Such recommendation may 
include a recommendation for the suspension of all or part of the 
sentence, including a sentence of dishonorable discharge. It should 
be specific as to amount and character of clemency recommended and 
as to the reasons for the recommendation. 

At the conclusion of the case, the court may proceed to other busi- 
ness or adjourn until a definite time or adjourn to meet at the call of 
the president. 

As to duty of trial judge advocate to notify the commanding officer 
of the result of trial, see 41&. 



CHAPTER XVI 

COURTS-MARTIAL— PROCEDURE 

(ConttDoed) 

SPECIAL AND SUMMARY COURTS-REYISION-REHEARINGB 

m. COURTS-HARTIAUROCEDURE— Specul ud Sammuj Cmuto^ 

The procedure of and before special and summary courta-martial 
will, ae far as practicable, be that prescribed for general courts- 
martial unless otherwise stat^. 

A summary court will number cases serially in the order in whidi 
they are taken up. When the accused pleads guilty a summary court 
will explain to him the meaning and effect of his plea. In the absence 
of a plea of guilty a summary court will thoroughly and impartially 
investigate both sides of the matter and, in any case, will see that the 
uiterests of both the Government and the accused are fully conserved. 

If the accused does not testify or make any statement in his own 
behalf the summary court will explain to the accused his rights as to 

88. (»URT^IIIARTIA1^PR0CEDURE--Ranm— The procedure of 
a general or a special court-martial when reconvened for the purpose 
of revising its action or correcting its record will in general be as 
indicated by the form of record of proceedings on revision. (See 
App. 6.) See A. W. 40 as to matters that can not be reconsidered. 
C^Iy the members of the court who participated in the findings and 
sendee, together with the trial judge advocate and assistant trial 
judge advocate, if any, will assemble and the court will meet The 
defense counsel, the accused and bis individual counsel, if any,- may 
also be present if required by the court, but their presence is other- 
wise not necessary. The trial Judge advocate will read to the court 
the indorsement of the reviewing authority returning the record 
and directing the reconvening, or, if the record of trial by a special 
court-martial has been returned to him orally, he may state 
to the court the views of the reviewing authority as communicated 
to him, The oonrt is then closed, considers and takes action upon 
the matter before it, is <pened, and adjoams. As the action so 
ti^to ht entirely omrrective, a case will not be reopened by the catt- 
iag or reoelling of witnesses or otii^rwise. Any modification made in 
onier that the reootd may cemform to what took place at the trial is 

e» 
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formally made, no actual physical change being made in the origkial 
record. See 866 (Contents of record) and App. 6 (Form of record of 
proceedings on revision). 

For procedure in i-econsiderntion of action on si^ecial pleas and 
similar matters see 64a. 

What has been said in respect to the proc'cdurc on revision by- 
general or special courts-martial will as far as applicable govern 
such procedure by summary courts-martial. 

84. COURTS-MARTIAL— PROCEDURE— Rehearingf. — The procedure in 
general is the same «s in other trials. See in this connection 89 
(Ordering rehearing.-!), 1176 (Fonner testimony), and A. W. SOU.. 

No member of the general or si)eciiil court rehearing the case 
should be permitted to examine the record of the former proceedings 
or any document (other than charges) Tcferred with the charges to 
the trial judge advocate except when received in evidence at the 
rehearing; but such parts thereof as relate to the errors committed 
at the former hearing may be examined by the law member when 
necessary to enable him to decide upon the admis.sibility of offered 
evidence or other questions of law* involved, and iiisiy be read to the 
court when neces'-ary for it to decide a question of law under the 
provisions of A. W. 31. 



CHAPTER XVII 
COURTS-MARTIAL— RECORDS 


GENERAL COURT-MARTIAU-SPECIAL AND SUMMARY COURT- 

MARTIAL 

85. COURTS-MARTIAL — RECORDS— General Court-Martial. — a. General 
and miseellaneous , — ^Encli (renentl court-martial shall keep a separate 
record «f its pro<-(‘ediii;fs m the trial-of each case brought before it. 
(A. W. 33.) 

The record is prepared by the trial judge advocate under the 
direction of the court, but the court as a whole is responsible for it. 
It is immaterial to tlie stifliciency of a record whether the same was 
kept or written by the trial judge advocate, or by a clerk or a reporter 
acting under his direct i<in. The trial judge advocate will preserve or 
cause to be jire.served any notes, stenographic or other, from which 
the record of trial is prepared. These notes may be destroyed after 
final disposition of tlie case under A. W. 48, or 51, 

The record of the prixreedings in each cns<* should be separate, 
comjilete, and independent in itself both in form and in substance. 

b. Contents; appendages; aulhentication; loss . — The record must show 
all the essential jurisdictional facts, and will set forth a complete 
histoi-y of the proceedings had in open court in a case, and all the 
material conclusions arrived at in both open and closed sessions. 
For details of contents and certain exceptions to the foregoing gen- 
eral rule, see -App. C. When a record is amended in revision pro- 
ceedings, the record of priK-eedings in revision will show specifically, 
ordinarily by page and line, the part of the original record that is 
changed and the change made. In a case where special pleas are 
sustained to all charges and sjh'ci S cat ions, or trial for other reasons 
does not terminate in the usual way, the recoi-d will show the proceed- 
ings as far as they went. 

Accompanying the recoi'd and securely bound together will be the * 
original charge sheet and, if not used as exhibits or otherwise prop- 
erly disposed of, the other papere which accompanied the charges 
when referred for trial, including, whei'e the trial was a rehearing 
of the case, the record of the prior hearing or hearings. 

Reconiniendiitions and other papers relative to clemency will be 
bound into the record immediately after the exhibits. Similar action 
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vill be tftken with rospect to documents marked for identification and 
not admitted in evidence. If the findings and sentence were not 
announced, the trial judge advocate or aesietant trial judge advocate, 
or member, as the case may be, will certify after the signatures to 
the record that he personaUy recorded such findings and sentence. 
A copy of the reporter’s voucher will be attached to the record, also 
any copy of the record not otherwise disposed of, and a receipt for 
or (if not practicable to obtain a receipt) a certificate of delivery of 
each copy furnished under 41c. 

As to authei\ticating record, see A. W. 33 and App. 6. 

When prior to action by the reviewing authority a record of trial 
is lost or destroyed, u new record will, if practicable, be prepared 
and will become the record of trial in the case. Such new rword 
will, however, only be prepared when the extant original notes or 
other sources are such as to enable the preparation of a complete 
and accurate record of the case. In any case of loss of a record the 
trial judge advocate or other projwr person will fully inform the 
appointing authority as to the facts and ns to the action, if any, 
taken. 

e. DispotUim . — ^The original record and accompanying papers with 
proper letter of transmittal and W. D.. A. G. O. Form No. 96 
(G. C. M. data sheet), properly filled out, will be sent by the trial 
judge advocate directly to the appointing authority or to his successor, 
or, in the case of a court appointed by the President, to The Judge 
Advocate General of the Army. (See A. W. 35. ) 

86. COURTS-MARTIAL — RECORDS — Special and Sunmaiy Conrt*- 
Martial. — Except as otherwise indicated in the form for record of trial 
by special court-martial (App. 7) or elsewhere, the requirements of 
fi5 are in general applicable to records of special courts-martial. As 
to records of summary courts-martial, see App. 8. 

At the conclusion of the trial of each case a summary court will 
record and sign its findings and the acquittal or sentence as indicated 
by the form and will transmit the record of trial and any papers 
received with the charges or as evidence without letter of trans- 
mittal to the appointing authority or his successor. Where the sum- 
mary court is the only oflScer present with the command, the record 
will so state, and such officer thereafter holds the record as trans- 
mitted to himself as reviewing authority. 



CHAPTER XVIIl 

COURTS-MARTIAL— ACTION 

REVIEWING AUTHORITY— CONFIRMING AUTHORITY 

87. COURTS-MARTIAL — ACTION — Renewiag Authority. — n. Who u re- 
viewing authority . — The le^ lew authority is tlie officer to whom the 
record is transmitltHl as provufed in 85 and 86. In his absence, how- 
ever, or wliere the cuinniand ha.- been otherwise changed, “the officer 
commanding for tlie time lieing” (A. \V 46) is the reviewing 
authority 

The “officer conimanding for the time being" is the officer who 
flits succeeded to the command of the appointing autlionty by as- 
signment or otherwise. For example, where, jiending the review of 
a case tried liy a court appointed by the commander of a separate 
brigade, sucli brigade has ceased to exist as a distinctive organization 
and been merged in a division, the commander of the division is 
the “officer coininaiiding for the time being," in the semse of A. \V. 46. 

The fact that, pending action on the proceedings, the accused in the 
case leave.s tlie coiniiiaiul of the reviewing authority, does not divest 
the latter of his status as reviewing authority with resjiect to such 
jiroceedings. 

A reviewing authority can not delegate Ins functions as such to 
anyone. 

It. Powers and duties , — /•»//. — .Vjiproval of a sentence by the re- 
viewing authority is om' of the actions which must precede the 
execution thereof (A. W. 46), and such apjiroval must be express, 
an approval of the finding.s only, for instance, not being sufficient. 
An approval of the findings and proceedings is uniu'cessary. For 
[lowers incident to the jiower to approve, see A. W. 47. 

Where a sentence in exces.s of the legal limit is divisible, such part 
as is legal may be apiiroved. Where tlie court lacked jurisdiction 
as to some of the offenses tried by it, the proceedings as to the other 
offenses tried are not invalid for that reason. Neither the reviewing 
authority nor any other officer is authorized to add to the punish- 
ment imposed by a court-martial. As to automatic reduction of non- 
commissioned officers and privates firet cln.ss consequent upon action on 
certain seuteiices, see 10;W. Upon a rehearing no sentence in exce.ss of 
or more severe than the original sentence shall be enforced, unless the 
sentence be based upon a finding of guilty of an offense not considered 
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tSbo nunrhs in the origiml procMdlanfL (A. W. 40H<) WluDe 
«^y BO much of a finding of guilty of deaertion as involvoe a finding of 
gailfy of absence wiibont leave is approved, and it appears from tbe 
i«e<Hd that punishment fw sudi absence is barred by A. W. 88, the 
sevievring authority should not consider any such ab^ce as a hasiB 
of punishment, althou^ he may disapprove the sentence and" ordw 
a rehearing. In this connection it should be remembered that 
absence without leave is not a continuing offense. 

. A. W. 37 v^e a sound legal discretion in the reviewing authority 
tb the end that substantial justice may be done. The effect of a 
particular error within the purview of A. W. 87 should be wdg^iod 
by him in the light of all the facts as shown by the record, and, 
lUnlesB it appears to him that the substantial rights of the accused 
were injuriously effected, he should disregard the error as a basis 
for holding the proceedings invalid, or 'for disapproving a finding 
or the sentence. No finding or sentence need be disapproved solely 
because a specification is defective if the facts alleged therein and 
naeonably implied tlwrefrom constitute an offense, unless it appears 
from the record that the accused was in fact misled by such defect, 
or tiiat his substantial rights were in fact otherwise injuriously 
affected therely. If through mistake or inadvertance the trial judge 
advocate should be present during all or part of the closed session 
of a court, such irregularity is not a ground for a disapproval, unless 
it appears that such presence of the trial judge advocate injuriously 
Affected the substantial rights of an accused. 

The reviewing authority will take appropriate action where it 
appears from the record or otherwise that the accused may have been 
jbsane at the time of the commission of the offense, or insane at 
Abe time of his trial, regardless of whether any such que^ion was 
jmsad at the trial or of how it was determined if raised. 

For action where he differs with the court with respect to its rul> 
higs on special {deas and similar objections, see 64a. 

‘ The disapproval of a sentence puts an end to it as a basis of pun- 
ishment, and confirmation of a disapproval is not required in any 
ease. A disapproval should be express. Neither an acquittal nor a 
Ibading of '*not guilty” requires approval or confirmatioai; and 
Neither should be disapproved. Sudi disapproval can not in any 
avent affect the finality of a legal acquittal or of a legal finding of 
jut guilty. .The reviewing authority may, however, properly advise 
Ihe ipembers of the court by letter of his nonconcuitence in an to- 
ii|nittal or in a finding of not guilty, and the reasons for sodi nonoim-' 
i^uc|!eiioe> 

' Befetmu of ChnmA Covrt-MartwA Reeord to Staff Jvdffe 
ffooate or to The Judge AdvoeeOe Oenertd/—f^ A. W. 48 few statu* 
i(iiSrs«i]uirement. 
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The staff judge advocate will submit a written review of tiie case. 
The review will include his opinion, both as to the weight of evi- 
dence and any error or irregularity, and a- specific recommendaticai 
of the action to be taken togetlier with his reasons for such' opinion and 
recommendation. The reviewing authority may direct his staff judge 
advocate to make supplementary reviews or reports, oral or written, 
and may require a more comprehensive written review. If the 
reviewing authority is in doubt as to his action, he may, before act- 
ing thereon, transmit the record to The Judge Advocate General with 
request for advice either as to the whole case or as to any particular 
matter involved in the cose; and edll so transmit it for advice on 
the whole case liefniv acting on it, if he has no staff judge advocate 
or officer acting as such. 

Revision and Correction of Record. — A. record of trial, which by 
reason of some apparent omission, error, or other defect appears to 
be substantially incomplete or incorrect, or which in the opinion 
of the reviewing authority shows improper action by the court as to 
a finding or sentence, maj' be returned to the president of the court 
(or to the summary court), directing that the court reconvene for 
such action as may be npprf>priate. See A. \V. 40 for matters as 
to which a return of a record of trial for reconsideration is prohibited. 

If a previous conviction was erroneously considered by the court, 
and it is believed that the consideration of such conviction influenced 
the court in its sentence, the I'oviewing authority may return the 
record to the court to reconsider the sentence without regard to the 
previous conviction. 

The record of trial must siieak the truth. When it appears that 
any material matter has through clerical error or through inad- 
vertence been omitted or erroneously stated in the record, and it is 
impracticable or inconvenient to reconvene the court, the record 
itedf, or a copy, or a synopsis of the pertinent part thereof, may be 
sent to the officers who authenticated the record for a certificate as 
to the facts with reference to such apparent omissions or erroneous 
statements. Tlie certificate will be attached to the record of trial 
immediately after the original signatures authenticating it and will 
become part of the record of trial. The necessary action will be 
taken by the reviewing authority to the end that each accused who 
was famished a copy of the record is likewise furnished a copy of 
such certificate. Sneb method of correction is appropriate where, 
for instance, the record of a general court-martial fails to show that 
the members were sworn or that the required number of members 
concurred in a finding. It is, of course, nndei'stood that the certifi- 
cate must correspond to the facts; for instance, if in such a case the 
members were n^ in fact sworn, the ceitificste must so state. 
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iftiwBmeflw AdwUory /««/m<jon«>— Appr<ipmte aetjon 
duHikl ba taken i^wre the eoort has imposed an imvaxraated though 
leg al pani^muint. Fi» example, while eridenoe of inrevioiis oon- 
victione may always he considered in determining the pn^)er meaanre 
4 xf pnniidiment, evidence of previous convictions of offenses materially 
lees grave than Ae offense or offenses for which the sentence was 
adjudged is not to be regarded as in itself justifying a sentence of 
ina»iirinm severity. In every case the puni^ment ^ould be graded 
according to the circumstances of the offense. 

Didionorable discharge, in itself a severe punishment, i^uld be 
approved only when it is clear that the accused should be separated 
from the service or that he should be required to undergo a period 
of reformatory discipline before he can again be permitted to serve 
in an cwganization composed of honorable men. When the accused 
is relatively young and his record, except for the offense of which he 
stands convicted, is good, the reviewing authority should, in the 
exercise of his sound discretion, suspend the execution of the dis- 
honorable discharge, to the end that the offender may have an oppois 
tunity to redeem himself in the military service; but he should not 
suspend the execution of the dishonorable discharge in any case of 
oonviction of an offense involving that degree of moral turpitude 
whiirii disqaalifies the accused fcur further military service. 

The reviewing authority may properly consider as a basis for 
mitigation or remission not only matters relating solely to clemency 
(e. g., long confinement pending trial or the fact that an accomplice 
turned State’s evidence), but any factors which pro{>erly should have 
been, but apparently were not, considered by the court in fiixing the 
pnnidunent. See 80a (Basis for determining sentence). 

The reviewing authority may properly weigh the evidence in 
determining his action. 

Ordering Execution of Senienot; Mitigation; Remiaaion; Suapen- 
aiona. — ^Upon approval of a sentence the reviewing authority may, 
subject to the provisions of A. W. 50^, order the execution thereof 
unless c<mfinnation (see 88) is required. The fact that a sentence in- 
volves a loss of files or rank or other punishment described in 108A 
does not of itself prevent the reviewing authority from ordering 
execution. 

Hie authority ordering the execution of a sentence of deatii dasig. 
Mtes the time and place for such execution, any designation mode hy 
ihe court as to such matters being disregarded. 

Tha power to order the execution of the sentence includes the power 
tSinitigatecHrremitthe whole or any part of the sentence (A. W. 60); 
\mk in any mue the punidnnent imposed the sentence as mkigaiM 

remitted must be included in the sattotce as impMed the court 
4|Ukl should be one that the court mi^ have impoeed in the case. 
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Thus a sentence as mitigated should not provide for confinement in 
excess of six months without dishonorable discharge. 

To mitigate a punishment is to reduce it in quantiity or quality, 
the general nature of the punishment remaining the same. A sen- 
tence can not be commuted except by the President or by a com- 
manding general empowered by the President under A. W. 50. 

A sentence imposing dishonorable discharge only can nut be miti- 
gated. Forfeiture of pay may be mitigated to detention of pay for 
a like period, or less. Confinement at hard labor may be mitigated 
to hard labor without confinement for a like period, or less. A sen- 
tence of disltonorable discharge, forfeiture of all pay and allowances 
due and to become due, and cofifinenient at hard labor for a definite 
period may be mitigated to a leaser punishmc-nt, for example, to con- 
finement at hard labor and a forfeiture of a specified portion, for 
example, two-thirds of the .soldier's pay per month for u period not 
exceeding that prescribed in the sentence, or to hard labor without 
confinement for a definite period not exceeding the period prescribed 
m the sentem-e, and forfeiture of any portion not exceeding two- 
thirds of the soldier’s i)a.v per month for a period not exceeding that 
prescribed in the sentence. 

The action of a reviewing authority in ajiproving a sentence and 
simultaneously lemitting a part thereof is legally equivalent to 
approving only the senteiiw as reduced. 

The authority competent to order the execution of a sentence of 
dismissal of an officer, or a sentence of death, may suspend such 
sentence until the pleasure of tlio President be known. (A. YT. 51.) 

The authority competent to order the execution of the sentence of 
a court-martial may, at the time of the approval of such sentence, 
suspend the execution, in whole or in part, of any such sentence as 
does not extend to death, and may restore the person under sentence 
to duty during such suspension. (A. W. 52.) Tlie reviewing author- 
ity should suspend the whole of a sentence when it appears to him 
that such action will promote the discipline of his command. 

As to penitentiary confinement, see 90((. 

Forms of Action and Related Matters.-^TYie reviewing authority 
will state at the end of the record of trial in each case his decisions 
and orders. This equally applies in summary court cases, even where 
the reviewing authority is the officer that tried the case as summary 
court. Forms of action are in App. 10. Any reprimand or admoni- 
tion provided for by the sentence of a general or special court-mEU*tial 
as ordered executed will be included in the action. He will sign in 
his own hand the action taken by him on the proceedings, his rank, 
and the fact that he is the commanding officer appearing after his 
signature. So also any supplementary or corrective action pursuant 



to ftlwldiBg of <lw board of nriev and Tho Jodgo Admeoie Genwal 
onder A. W. 60^^ mast be aigited bj the revkwuig authority 
poKMudly. > 

Any action taken may be recalled and modified before it has been 
poblisbed or the party to be affected has bear duly notified of the 
same. 

In a {ffoper case the action may inclnde an order as to the release 
of the accused from arrest or confinement. In such a case steps 
should be taken with a view to the prcnnpt carrying out of the order. 

Where in his final action on a case the reviewing authority dis- 
approves a finding of desertion or a sentence based wholly or in part 
on such a finding, he should indioate'in his action the reasons there- 
for. Sudi reasons assist the Finance Department in making certain 
dedsionB relative to forfeitures and stoppages. In any case the 
reasons for a disapproval may be stated. 

If the sentence of a general court-martial as ordered executed 
provides for confinement, the place of confinement will be designated. 
See 90. „ 

0. DupefitioR of record mi rtimlei outfera . — General CourUMartidl . — 
The record, with the decisions and orders of the reviewing authority 
thereon, will be transmitted, ordinarily without letter of transmittal, 
direct to The Judge Advocate General of the Army. With the record 
will be forwarded the accompanying papers (see 86), rax authenti- 
cated c(q>ies of the order, if tWe be any, promulgating the result of 
tiie trial, and two signed copies of the review of the staff judge advo- 
cate. In cases involving more than one accused an additional copy of 
Ihe rarder of pimnulgation, if any, will be forwarded for each addi- 
tional accused. This applies eq^ly to cases in which the sentence 
is suspended under A. W. 61, but where action by a confirming au- 
thority other tban the President is necessary, the record, eto., will be 
transmitted to such authority. Where the order of execution is with- 
jtedd under A. W. 60^, the reviewing authority will, before forward- 
ing the record, take therefrom the data neoessary for drafting a 
general court-martial order, and when such order is issued the same 
number of copies thereof will be forwarded as in the ease of an order 
not so withheld. 

Special Cowrt-MaHidL — ^Thc record and accompanying papers, to- 
getfasr with a copy of the order publishing the result of t^ trial, will 
be forwarded by ind<»8em«it to the officer exeroifflng immediate gen- 
eral court-martial jurisdiction over tim command. See in this oon- 
Seotion AB 84S-126 (Service record) and 845-400 (Beporte of 
changes, etc.), 

j Svmmary CouH-MarUei, — ^The several records of teial by summery 
, biwrtomaitiel within a cmnmand dwU be filed together in the efflw 
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of the Offinmanding dBcer and shall constitute the summaiy court 
record of the command. See in this connection AB 84&-125 ( Service 
record) and 345-^ (Beports of changes, etc.). A report of each 
trial — that is, a copy of the record — ^will be sent to the officer exer- 
cising immediate general court-martial jurisdiction over the com- 
mand. 

d. Ordm and relaled maUm. — An order promulgating the result of a 
trial by general or special court-martial, while not necessary to 
the validity of the trial, will be issued whether such result was an 
acquittal or otherwise. For foims of orders and data to be shown 
therein see App. 11 and AR 310-50. Matter unfit for publication 
will be set forth only in the original order, in such copies os may 
be furnished The Adjutant General, the authorities of the post or 
other place where the accused is. and to the commanding officer or 
other head of the place where tlie accused is to be confined, if con- 
finement is involved. 

The order will be of the date that the reviewing or confirming 
authority takes final action on the case. The order will state the 
date upon which the sentence was adjudged by the court. 

When a rehearing is directed, neither the action of the court 
at the former proceeding nor the action of the I’eviewing or con- 
firming authority theivon will be published in orders, but the court- 
martial order promulgating the final action in the case will in a 
separate paragi'aph publish such charges and specifications at tlie 
former hearing as may not have been referred for rehearing, together 
with tlie action of the court and reviewing authority thereon. 

88. COURTS-MARTIAL— ACTlON-ConfiminK Authority.— See A. W. 
48 for cases where confirmation is required. The power of confirma- 
tion of certain sentences in time of war conferred by that article 
upon the commanding general ‘‘of the territorial department or 
division” can not be exercised by the commanding general of a 
corps area or Army area. 

When empowered by tlie President sti to do, the commanding 
general of tte Army in the field or tlie couunanding general of the 
terntorial department or division may apjuwe or eoiifinn and 
commute (but not approve or confirm without commuting), miti- 
gate, or remit, and then order executed as commuted, mitigated, 
or remitted, any sentence which under the Articles of War requires 
the confiirmution of the President before the same may be executed. 
(A. W. 60.) 

As to powers included in the power to confirm, see A. W. 49. 

A confirming authority will be guided by the principles and pro- 
visions of 87 as far as applicable. 



CHAPTER XIX 

codrtS-martiai^action 

(Continued) 

ORDERING REHEARINGS-PLACE OF CONFINEMENT 

89. COURTS-MARTIAL-ACTHHI— Oideriu Rehnifaifk.— When the 

President or any revievring or confirming authority disapprorea or 
vacates a sentence, the execution of which has not theretofore been 
duly ordered, he may authorize or direct a rehearing. Such rehear- 
ing shall take place before a cotirt composed of officers not members 
of the court which first heard the case. Upon such rehearing the 
accused shall not be tried for any offense of which be was found not 
guilty by the first court. (See A. W. SOy^.) 

A rehearing is not authorized where a part of the sentence has been 
approved. 

Where the accused is convicted at the first trial of a lesser included 
offense only, a rehearing on the offense originally charged can not 
properly be ordered ; although even if convicted of the offense origi- 
nally charged on such improperly ordered rehearing such conviction 
nuy be valid as far as concerns a conviction of such lesser included 
offense. 

The order directing a rehearing should be made at the time of 
disapproving or vacating the sentence and will ordinarily be included 
in the action on such sentence. 

When a rehearing is directed there will be referred with the charges 
to the trial judge advocate the record of the former proceedings and 
the accompanying papers which are pertinent, together with a copy of 
the bolding of the board of review or the review by the staff judge 
advocate or such other holding or opinion as may inform him of the 
errors made at the former hearing which necessitated a rehearing, 

90. COURTS-MARTIAL— ACnOH-Pkca sf Cm&wmU-A faidtaa- 
imf . — ^A penitentiary may be designated as the place of confinmnent 
for the whole period of confinement imposed by the sentence as 
ordered executed, jirovided such period exceeds one year, and pro- 
vided also that such sentence is wholly or partly based on cme or 
more of the offenses listed below or was imposed by way of commu- 
tation of a death sentence : 

Desertion in time of war. 

Repeated desertion in time of peace. 

Mutiny. 

80 
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An offense involving an act or omission recognized as an of- 
fense of a civil nature and made punishable b; penitentiary 
confinement for more than one year by some statute of the United 
States of general application within the continental United 
Stotes, excepting section 289, Penal Code of the United States, 
1910, or by the law of the District of Columbia, whether statutory 
or common. Sodomy, being recognized as an offense by the 
common law in force in the District of Columbia, is included. 

A penitentiary will not be designated as the place of confinement . 
except as authorized above in this paragraph (90a). For limitation 
on length of penitentiary confinement, see proviso of A. W. 4.5. 
Instructions as to the particular penitentiary to be designated will be 
issued from tune to time by the War Department. 

It is the policy of the War Department to separate, so far as prac- 
ticable, general prisoners convicted of offenses punishable by peniten- 
tiary confinement from general i)risoners convicted of purely mili- 
taiyr offenses or of misdemeanors in addition to purely military 
offenses. In furtherance of tliis policy, reviewing authorities should 
designate a j)eni(entiary as the place of confinement in every case 
when such action is authorized, unless it appears that the holding of 
the prisoner in association with misdemeanants and military offend- 
ers win not be to the detriment of such misdemeanants and military 
offenders, and that the purposes of punishment do not demand 
])emteiitiaiy confinement. 

b, Dueipliiutry barratkt; militmry potl, etc , — Subject to such instruc- 
tions as may be issued from time to time 1^ the War Department, 
the United States Disciplinai-y Barracks at Fort Leavenworth. 
Kans., or one of its branches, or a militai? post, station, or camp, 
will be designated as the jilace of confinement in cases where a 
jienitentiary i*’ not designated. 



CHAPTER XX 

COURTS-MARTIAJ^-ACTION 

^(Continued) 

ACTION AFTER PROMULGATION 

91. a>URTS>liART1Al^ACTION— RiTiBw of SooloMn of Spodol tui 
Smmmuf Conti; FiBog of Rocoidi mad Ropoiti. — ^'Fhe officer immediately 
exercising general court-martial jurisdiction over a command has 
supervisory powers over special and summary rourts-martial therein. 
He will cause the records or reports of trial of such courts when 
forwarded to him as required by 87c to be examined for errors, 
defects, or omissions. He may toke any authorized corrective or 
modifying action by liim deemed necessary or desirable with respect 
to the sentence, or he mar bring the matter to the attention of the 
authority that approved the sentence or his successor. 

The office of the staff judge advocate is designated as the place 
for filing records of special courts-martial and reports of trials by 
summary courts-martial forwarded as required by 87o. Special 
and summary court records shall be retained in the office of the staff 
judge advocate until notification is received that their destruction has 
been authorized under the provisions of the act of August 5, 1939 (S3 
Stat. 1219) or that The' Judge Advocate General of the Army has 
authorized their storage elsewhere. 

92. COURTS-MARHAl^ACTlON-GnectioB of General Conit-Martial 
Jbeorfis. — ^Where a record of trial by general court-martial has been 
forwarded by the reviewing or confirming authority to higher 
authority and an error such as is referred to in 87& (Revision and 
correction of record, last subparagraph) is noted by such higher 
authority, he may himself take the action which under that sub- 
paragraph the reviewing or confirming authority might have taken. 

98. COURTS-MARTIAL — ACnON—Telegnpfak Report of Qfficei'i 
Casew — Immediately upon the promulgation of any sentence of court- 
martial in the case of an officer involving suspension from rank and 
c<»nmand, confinement, restriction, reduction in lineal rank, or any 
other material change in the officer’s status, the commander issuing 
'the order will advise The Adjutant General, by telegraph or aitnilar 
^rntjUif, of the sentence imposed as approved or mitigated and the 
jjjisto of promulgation thereof. 

88 
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94 C0URTS>MART1AL — ^ACTION — Miictliaaeoai Matters. — ^As to miti* 
gatio|;L, remission, suspension, and vacating suspension, sec Articles of 
War 60, 62, and 68. Orders remitting the whole or any part of a 
sentence, issued subsequent to the order promulgating the case, will 
be published in appropriate general or special court-martial orders. 

A sentence to dishonorable discharge may be suspended under 
A. W. 52 for a period beyond the term of confinement but within the 
current enlistment, and if the {leriod of suspension is not specifically 
indicated it will bo di'emcd to end with the current enlistment. 

Also the proiicr authority may vacate at any time during a soldier's 
term of enlistment an order suspending a sentence. 

Any action taken toward the susjH'iision of the sentence of a gen- 
eral or special court -martial while the sentence is being served and 
any action taken toward vacating such suspension will be promul- 
gated in a general or special court-martial order. 

Suiuliy regulations relating to the execution and remission of sen- 
tences of forfeiture and confinement are contained in AR 35-2460 
(Court-martial forfeitures — enlisted men) and AR 600-375 (Pris- 
oners — gtmeral provisions). 

The authority which has designated the place of confinement, or 
higher authority, may change the place of confinement of any pus- 
oner under the jurisdiction of such authority; but when a military 
prison or post has been designated ns the place of confinement of a 
prisoner, the place of confinement can not thereafter be changed to a 
penitentiary under the same sentence. 

The distribution of general and special court-martial orders is an- 
uouncetl from time to time by the AVar Department. 

When an officer is dismissed from the service for cowardice or 
fraud, the crime, jiunishmciit, name, and jilace of abode of the delin- 
quent shall be published in the newspapers in and about the camp 
and in tlve State from which the offender came or where he usually 
resides; and after such publication it shall be scandalous for aii 
officer to associate with him. (A. W. 44.) Tlie terms “cowardice” 
and “ fraud ” as employed in A. W. 44 I'cfer mainly to the offenses 
made punisliablc by A. W. 75 and 94. With these, however, may be 
regarded as included all offenses in which fraud or cowardice is nec- 
essarily involved, though the same be not expressed in terms in the 
charge or specification. Tlie publication throughout the United. 
Stater in press dispatches of “ the crime, punishment, name, and 
place of abode” of die accused is a sufficieut compliance with the 
article. 



CHAPTEE XXI- 
OATHS 


OATHS IN TRIALS BT COURTS-MARTUL-AUTHORITY TO 
ADMINISTER OATHS 

95. OATHS— Oath* ia Trials by Coait^Mailial. — In this paragraph the 
VhOrJ oath includes affinuation. Forms of oaths (except of the 
oath to test competency and of the oath to charges) and otlier matters 
relating to oaths in trials by courts-martial are in A. W. 19 and A. W. 
IIA The form of oath to test competency and the form of oath 
to charges are shown in the second subparagraph of this paragraph 
(96) and App. 3, respectively. In case of affirmation the phrase 
“ So help yon God ” will be onutted. 

The prescribed* oaths m\ist be administered in and for each case 
and to each member, trial judge advocate, assistant trial judge advo- 
cate, reporter, and interpreter before he functions in the case as 
such. The point in the proceedings at which each of the various 
oaths is usually administered is shown in App. 6. In addition to 
the prescribed oath there may be such additional ceremony or acts 
as will make the oath binding on the conscience of the person taking 
it. While the members and the trial judge advocate and his as- 
aistants are being sworn, all persons concerned with the trial and 
any spectators present will stand. When the reporter, interpreter, 
or a witness is being sworn, he and the person administering the oath 
will stand. If either the trial judge advocate or an assistant trial 
judge advocate is to testify, the oath will be administered by-the other 
or by the president. The trial judge advocate will administer to a 
challenged member who is to be examined under oath as to his 
competency the following oath: 

You awear (or a-ffirm) that you will true anawer make to 
gaeationa touching yaw compel i ncy aa a member of the court in 
ihia oaae. So kelp you Ood. 

96. OATHS— Aalharily ta AdaiMitst Oafts. — Any officer or clerk of 
Any of the departments lawfully detailed to investigate frauds on or 
Attempts to defnud the Government, or any irregdarity or misoon* 
duet of any officer or agent of the United States, and any officer of 
the Army, Xavy, Marine Corps, or Coast Chiard detailed to conduct 
an investigation, and the recorder, and if there be none the presiding 
‘officer, of any notary, naval, or Coast Guard board appointed for 
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sudx purpose, shall have authority to administer an oath to any 
witness attending to testify or depose in the courHe of such investiga- 
tion. (E. S. 188, as amended the ads of February 18, 1911, 36 Stat. 
898, and January 28, 1913, 88 Stat. 800.) 

Any officer of any TOmponent of the Army of the United States on 
active duty in Federal service commissioned in or assigned or detailed 
to duty with the Judge Advocate General’s Department, any staff 
judge advocate or acting staff judge advocate, the President of a 
general or special court-martial, any summary court-martial, the trial 
judge advocate or any assistant trial judge advocate of a general or 
special court-martial, the president or the recorder of a court of 
inquiry or of a military board, any officer designated to take a deposi- 
tion, any officer detailed to conduct an investigation, and the adjutant, 
assistant adjutant, or personnel adjutant of any command shall have 
power to administer oaths for the purjmses of the administration of 
military justice and for other jiurposes of military administration; 
and shall also have the general jmwera of a notary public in the 
administration of oaths, the execution and acknowledgment of legal 
instruments, the attestation of dMuments and all other forms of 
notarial acts to be executisl by jM-rsoiis subject to militaiy law. ( A. \V. 
114.) 

A warrant officer serving as assistant adjutant of any command has 
power to administer oaths tor all puriJoses of military administration. 
(Sec. 4, act of Aug. 21, 1941, 55 Stat. 653.) 

Dejmsitions to be read in evidence before military courts, commi.q- 
sions, courts of inquiry, or military boards, or for otlier use in mili- 
tary administration may be taken before and authenticated by any 
officer, military or civil, authorized by the laws of the United States 
or by the laws of the place where the dej«>sH]on is taken to administer 
oaths. (A. W. 26.) 

In all cases in which under the laws of the United Slates oaths 
are auUiorized or required to be administered, they may be adminis- 
tered by notaries public duly appointed in any State, district, or 
Territory of the United States, by clerks and prothonotaries of courts 
of record of any such State, district, or Territory, by the deputies 
of such clerks and prothonotaries and by all magistrates authorized 
by the laws of or pertaining to any such State, district, or Territory 
to administer oaths. (Act of July 3, 1926. 44 Stat. 830.) 



CHAPTER XXn . 

COURTS-MARTIAL— INCIDENTAL MATTERS 


ATTENDANCE OF WITNESSES-PBEPARATION OP INTERROGATORIES 
AND TAKING OF DEPOSITIONS-EMPLOTMENT OF EXPERTS- 
EXPENSES OP COURTS-MARTIAL-CONTEMPTS 

97. COURTS-MARTIAL-INCIDENTAL MATItRS-AltMdaac* «f Wit* 
MHM. — a. fnlimiiMKyt gttttral, and mtice/ZmcoM. — Every trial judge 
advocate of a general or special court-martial and every summary 
court-martial shall have power to issue the like process to compel 
witnesses to appear and testify which courts of the United States 
having criminal jurisdiction may lawfully issue, but such process 
shall run to any part of the United States, its Territories, and pos- 
sessions. (A. W. 22.) Such process can not be issued for the pur- 
pose of compelling a witness to appear for preliminary examination. 

In this paragraph (97) the term ‘‘trial judge advocate” includes 
a sunuuary court-martial unless the context otherwise indicates. 

The trial judge advocate will take timely and appropriate action 
with a view to the attendance at the trial of the witnesses who are to 
testify in person. He will not of his own motion take such action 
with respect to a witness for the prosecution unless satisfied that his 
testimony is material and necessary and that a deposition will, for any 
reason, not properly answer the purpose, or will involve equal or 
greater inconvenience or expense. Such action will be taken with re- 
spect to all witnesses requested by the defense, except that where there 
is reason to believe that the testimony of a witness so requested would 
be immaterial or unnecessary, or that a deposition would fully answer 
the purpose and involve less expense or inconvenience, the matter 
may be referred for decision to the appointing authority or to the 
court, according to whether the question arises before or after the 
trial commences. The trial judge advocate may consent to admit 
the facts expected from the testimony of a witness requested by the 
defense if the prosecution does not contest such facts or they are 
unimportant. An application for the attendance of a witness may 
sometimes be withdrawn if the trial judge advocate offers to enter into 
a stipulation as to the testimony of such witness. In connection with 
the subject of this subparagraph, see 976 (Warrant of attachment). 

b. CMKm affnmes^/ssue, Service, qnd Return of SvApaemt, — A 
sul^Ksna is prepared, signed, and issued in duplicate, as indicatad 
b^in, and on the fom (W. D., A, G. O. Form No. 117). 

W 



If praotieaUe, a subpoena will be issued at sudi time as will 
permit service to be made or aa^pted, at least 2A hours before the 
time the witaoess will haTe to start from home in order to comply 
with the subpoena. Where a subpoena requires the witness to bring 
with him a document or documentcrto be used in evidence, each docu- 
ment will be described in sufficient detail to enable the witness to 
identify it readily. 

Unless he believes that formal service is advisable, the trial judjce 
advocate will mail the subpoena in duplicate and a return address^ 
penalty envelope to the witness with a request that he sign the 
acceptance of service on one copy and return such copy in the pen- 
alty envelope. Such envelope should be addressed to the trial judge 
advocate of the court and not to the officer by name. The trial 
judge advocate may, and ordinarily tiionld, include with such 
request a statement to the effect that the rights of the witness 
to fees and mileage will not be prejudiced by a compliance witii 
the request. 

Where formal seiwice is or is believed to be necessary, the trial 
judge advocate will take appropriate action with a view to timely 
and economical sei-vice. For example, if the witness is near the 
station of the trial judge advocate he or some one detailed or desig- 
nated by the commanding officer of such station may serve the sub- 
poena: or if the witness is near some other military station the 
duplicate subpoenas may be inclosed in a suitable letter to the com- 
manding officer of that station; or the duplicate subpoenas may be in- 
closed in a suitable letter to the commander of the corps area or 
similar command within which the witness resides or may be found. 
Any such commander or conimuiiding officer wiU take appropriate 
action with a view to the prompt service of the subpoena by the most 
economical available means. Travel orders will be applied for 
when necessary. Service will ordinarily be made by a person sub- 
ject to military law, but may legally be made by others. Service 
is made by personal delivery of one of the copies to the witness. 
The other copy, with proof of service made as indicated on the 
form (W. D., A. Q. O. Form No. 117), will be promptly returned 
to the trial judge advocate. If service can not be made, the trial 
judge advocate will be promptly so informed. When use for it is 
probable, a return addressed penalty envelope, addressed to the trial 
judge advocate and not to the officer by name, may be sent to the 
person who is to serve the subpoena. 

tl«glecb or Befvoal to Appcco*.— See A. W. 28 down to, but ex- 
cluding, the second proviso, and second subparagraph below (War- 
rant of attachment). 
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In order to luaintain a proaecution under the part of A. W. 23 
referred to, a person must not only be duly subpoenaed but be paid 
or tendered fees, including fee for one day’s actual attendance, and 
mileage both ways “at the rates allowed to witnesses attending tlm 
courts of the United States.” (A. W. 23.) Whenever such action 
appears to be advisable, appropriate steps will be taken by the trial 
judge advocate with a view to such pajment or tender at tlie time 
of the service of the subpoena. See AB 35-4120. If an officer, 
charged with serving a subpoena, pays the necessary fees and mileage 
to a witness, taking a receipt therefor, he is entitled to reim- 
bursement. 

Warrant of Attachment . — ^In any case the trial judge advocate 
may properly consult the court as to the desirability of issuing an 
attachment under A. W. 22. He should consult the court before 
issuing a warrant of attachnient for a witness desired by tlie defen.se, 
if, in his opinion, the evidence desired can be obtained in another 
manner, or if he is willing to admit that the witness would testify 
as stated by the defense. 

Whenever it becomes necessary to iasue a warrant of attachment 
(W. D., A. G. O. Form No. 112), the trial judge advoi-ate will issue, 
direct, and deliver or send it for execution to an officer designated 
for the purpose by the commander of the proper corps area or other 
command. 

As the arrest of a person under a warrant of attachment involves 
depriving him of his liberty, the authority for »,uch action may be 
inquired into by a writ of habeas corpus. For this i-eason the war- 
rant of attachment should be accompanied by the following papers 
to enable the officer to make a full return in case a wTit of halieas 
corpus is served upon him : A copy of the charges in the case, includ- 
ing the order referring the charges for trial and copies of the orders 
appointing the court-martial, each sworn to be a full and true copy 
of the original by the trial judge advocate; the original Bub|>oena, 
sliowing proof of service of same ; and an affidavit of tlie trial judge 
advocate that the person being attached is a material witness in the 
case, that such person has failed and neglected to appear although 
sufficient time has elapsed for that purpose, and that no valid excuse 
has been offered for such failure to appear. 

In executing such process it is lawful to use only such force as 
may be necessary to bring the witness before the court. Whenever 
the use of force is likely to be actually required and whenever travel 
or other orders are necessary, appropriate application to the proper 
commander will be made by the officer who is to execute the process. 

For matters relating to habeas corpus proceedings in connection 
with attachments, see 153-157. 



0. MSHary i«ibifMm« — ^The attendance of persona in tibe uilitaty 
serrice atationtd at the place of meeting of the court, or so near that 
no ezpenae of transportation will be involved, will ordinarily be 
obtained by informal notice served by the trial judge advocate on the 
person concerned that his attendance as a witness is desired. If for. 
any reason formal notice is required, the trial judge advocate will 
request the proper commanding officer to order the witness to attend; 
but if mileage is involved, the proper superior will be requested to 
issue the necessary order. The attendance of persons on the retired 
list, not assigned to active duty, should be obtained in the same 
manner as in coses of civilian witnesses not in Government employ. 
No travel order will be issued in such casfes. If practicable, requert 
for the attendance of military witnei-ses will be so made that the 
witness will liave at least 24 hours' notice before starting to attend 
the meeting of the court. 

98. COURTS-MARTIAL— INCIDENTAL MATTERS-^npanlian of Inter- 
rogatories and Taking of Depositioas. — a. PnlMnary, genera/, and nitcc/- 
/aneone. — ^For statutory provisions, see A. TV. 25 and 26. For use of 
deposition in evidence, see 119<7. 

Where the name of the person whose deposition is desired is un- 
known, he may be identified in the interrogatories and any accom- 
panying papers by his office or position; e. g., “Commanding Officer, 
Company C, 27th Infantry”; “Cashier. Commercial National Bank, 
Fort Leavenworth. Kansas,” 

In this paragraph (9h), unless the context otherwise indicates, the 
term “trial judge a<lvocate” includes a summaiy court-martial. 

b. PnpuratioH «f intenogatoriet^ — The party desiring a deposition 
onlinarily submits to the opposite party the interrogatories he wishes 
the witness to aiiewer; but he may submit them to the court, and the 
court, when it desires the deposition of a witness, may direct the trial 
judge advocate to submit appropriate interrogatories to the court. 
In any case all jiarties in interest will be given full opportunity to 
'ubmit cross-interrogatories and additional interrogatories, direct 
and cross, ns desired. Where the defense in a capital case submits 
interrogatories, cross-interrogatories may be submitted to the same 
extent as in a case not capital. 

If the iiiterrc^tories and cross-interrogatories are submitted to the 
court, objections on any ground known at the time will ordinarily 
be made and passed upon at that time. A wider latitude than usual 
should be allowed as to leading questions. 

e. Stn^Mg oaf iaterrogaforin.— All interrogatories are entered upon 
the form <W. D., A. G. O. Form No. 118) as indicated by the notes 
and instructions thereon. According to circumstances, and having 
regard to economy, promptness, and the proper taking of the deposi'* 
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tion, the trial judge advocate may send the interrogatories to the 
commanding officer of the military station nearest the witness; to a 
responsible person, preferably one competent to administer oaths; 
to a corps area, department, or other superior commander; to the 
witness himself ; or to The Adjutant General. According to circum- 
stances the interrogatories will be accompanied by such of the follow- 
ing as are advisable or necessary; a proper explanatory letter, an 
addressed return penaltj* enveloirc, subixenas in duplicate, voucher 
for fees and mileage. 

The return penalty envelope should be addressed to the trial judge 
advocate of the court and not to the officer by name. The subijoenas 
will, and the voucher will not, be signed: luit both subpoenas and ' 
voucher will be completed to the extent ]>ermitted by the known 
facts, and the latter will be accompanied by the required number of 
copies of the orders appointing the court. 

<L defian by otficar rKcioing iirfcm^flferiet. — ^Wlien interrogatories uiv 
received by a military officer, he will take appropriate action with 
a view to the prompt and economical taking of the deposition by a 
competent person; the sending of the deposition to the trial judge 
advocate (addressed by office, not by name) ; and the payment of the 
necessary fees. Subject to limitations on Ins authority, he may, for 
example, send a suitable person to the residence of the witness; or 
arrange by mail or otherwise for the taking of the deposition; or, 
in the case of a civilian witness, sub]Hi>iia him or arrange for his 
attendance without subpoma. 

e. SMaestimu far ptrion taking Jepoaition . — Before a witness gives his 
answers to the interrogatories they should be read and, if necessary, 
explained to him, or he should be permitted to read them over in 
order that his answers may be clear, full, and to the ]>oint. The 
person taking the deposition should not advise the witness how he 
should answer, but he should endeavor to see that the witness under- 
stands the questions and what is de.sired to be brouglit out hy them, 
and that his answers are clear, full, and to the point. 

If a military officer takes a deposition, he will ordinarily complete 
and certify the voucher. Wlien a deposition is taken by a civil 
officer, he slmuld, if so requested, obtain and furnish with return of 
the deposition the data necessary for the completion of the witness 
voucher. 

f. Action OH receipt of deposition . — ^Upon receipt of the deposition the 
trial judge advocate will advise the accused or his counsel of that 
fact and will give them an opportunity to examine the deposition 
before the trial. 

g. Depositions an oral intorrogotoriei . — ^Depositions may be taken on 
oral interrogatories by consent of ‘the parties or by direction of the 
Oourt. The procedure in taking such depositions will conform gen* 
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eMilfy to that outlined above. However, instead of writing out the 
ques^ons to be asked the witn^, each party will indicate in a sepa- 
rate letter or memorandum the nature of the charges and the points 
desired to be covered in the examination of the wjj^nebs. Whenever 
practicable the commanding officer to whom the papers are sent as 
contemplated by e above will, in addition to designating the person 
authorized by law to administer oaths to take the deposition, detail 
an officer to represent each side m propounding the questions. 

99. COURTS-MARTIAL— INCIDENTAL MATTERS— EmployaMat of Ex- 
perts. — ^When the employment of an expert is necessary during a trial 
by court-martial, the trial judge advocate, in advance of the enqiloy- 
ment, will, on the order or permission of the court, request the ap- 
pointing authority to authorize such employment and to fix the limit 
of compensation to be paid the expert. Tlie request should, if prac- 
ticable, state the compenhation that is recommended by the prosecu- 
tion and the defense. Where in advance of trial the prosecution or 
the defense knows that the employment of an expert will be necee- 
xary, application should be made to the appointing authority for 
authority to employ the expeid. stating the necessity therefor and 
probable cost thereof. 

100. COURTfi-MARTlAL-INCIDENTAL MATTERS— ExpaasM of (Wa- 
Maitial, ate— See Alt 85-4120. 

101. COURTS-MARTIAL — INCIDENTAL MATTERS — Caatoapte-See 
A. W. 32. 

The conduct described in A. W. 82 constitutes a direct contempt. 
Indirect or constructive contempts (i. c., tliosc not committed in the 
presence or immediate proximity of the court while it is in session), 
and the conduct and acts described or referred to in A. W. 28 are 
not included, but may be punishable under other provisions of law, 
such as, for instance. A. W. 2.8, in the case of persons not subject to 
military law, and A. W. 96 in the case of persons so subject. 

The words “any person”, as used in A. W. 32, include all persons, 
whether subject to military law or not. They do not include members 
of the court itself, although such members may be punishable as 
indicated in 88a. 

Where a contempt punishable under A. W. 32 has been committed, 
the court may, after giving the party an oppoi’tunity to be heard, 
impose a punishment within the limits prescribed by A. W. 32. A 
record is made in and as a part of the regular record of the case 
before the court showing the facts as to the contempt and the proceed- 
ings with reference to it. Sentences adjudged for contempt require 
the approval of the reviewing authority in order to be effective. 

The court, instead of proceeding as stated above, may, for example, 
cause the removal of the offender and in a premier case initiate a 
pros^tion against him before a civil or military court. 



CHAPTER XXIII 

COURTS-MARTIAL— PUNISHMENTS 

GENERAL LIMITATIONS— MISCELLANEOUS LIMITATIONS AND 
COMMENTS— MAXIMUM LIMITS OP PUNISHMENTS 

102. COURTS-MARTIAL— PUNISHMENTS— General LmHatioBe.— Cruel 
and unusual punishments of every kind, including flogging, brand- 
ing, marking, or tattooing on the body, are prohibited. (A. W. 41.) 

Courts-martial -will not impose any punishment not sanctioned by 
the custom of the service, such as carrying a loaded knapsack, wear- 
ing of iron.s, shaving the bend, placarding, pillory, stocks, and lying 
up by the thumbs. Militarj’ duties, such as guard duty, di'ills, the 
sounding of calls, will not be degraded by imposing them as pun- 
i^ments. Solitary confinement, a bread-and-water diet, loss of 
good-conduct time, and the placing of a prisoner m irons will not be 
imposed as punishments by a court-martial. 

For other limitation'-, see 101 (Contempts). 100 (Miscellaneous 
limitations), and 104 (Maximum limits). 

lbs. COURTS-MARTIAL — PUNISHMENTS — MucelUBcou LinHaHoiis 
tad CoBUBCBti. — a. General eonrU-mertiel . — ^llie death penalty is manda- 
tory in the case of spies (A. W. B2),- dismi.ssal is mandatory for 
conduct unbecoming an officer and gentleman (A, W. 95) ; either 
death or imprisonment for life is mandatory for murder and rape 
(A. W. 92) ; punishment is mandatory in part and discretionary in 
part for false muster (A. W, 56), false returns (A. W. 67), officer 
drunk on duty in time of war (A. W. 85), and personal interest in 
the sale of provisions (A. W. 87). Punishment as adjudged by the 
court for any such offense must be in conformity with the pertinent 
article. For instance, the sentence of the 000 ^ upon conviction of 
a violation of A. W. 95 must be dismi.ssal; nothing less in any event, 
’ and, if convicted of that alone, nothing more. However, upon con- 
viction of an offense under A. W. 92, dishonorable discharge may 
legally be imposed with life imprisonment. 

The death penalty can not be impased, except for an offense ex- 
pressly made so punishable in the Articles of War. (A. W. 43.) See 
14 for a statement of the particular articles. Although ah offen.se may 
thus expressly be made punishable by death, the death penalty can 
not be imposed for that offense if the applicable limit of punislmient 
prescribed by the President under A. W. 45 (see 104 ) is less tlian death. 
' 82 
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A court^srtial in imposing the sentence of death '«nU prescribe 
the method, whether by hanging or shooting. Hanging is consid* 
ered more ignominious than shooting and is the usual method, for 
example, in the ease of a person sentenced to death for spying, for 
murder in connection with mutiny, or for a violation of A. W. 02. 
Shooting is the usual method in the case of a person sentenced to 
death for a purely military offense, as sleeping on post. 

b. SptdiJ aai ammmmy eawrlM-martial^ — Special courta*niartial shall 
not have power to adjudge confinement in excess of six months, nor 
to adjudge forfeiture of more than two-thirds pay pnr month for a 
period of not exceeding six months. ' (A. W. 13.) Summary courts- 
martial shall not have power to adjudge confineifient in excess 
of one month, restriction to limits for more than three months, 
or forfeiture or detention of more than two-thirds of one month’s 
pay. (A. W. 14.) Neither a special nor a summary court-martial 
can impose dismissal or dishonorable discharge (A. W. 108, A. W. 
118), but these courts are not limited to the kinds of punishments 
stated in A. W. 13 and A. W. 14. See 17 as to apportionment that 
may W wipwei Vi a yamvoaTy coort-maTWaV wSaVias Vvapiseei 
confinement and restriction. 

0, Officer*, vMireaf officer*, mtanbert ot Iht Army Nun* Cmpi, avieSrm 

cadet*. — ^Iii general, any limitation as to the punishments that may be 
imixised on an officer by court-martial is applicable to tlie case of 
a warrant officer, nuiue, or aviation cadet. An officer can not be 
reduced in grade («. y., from captain to first lieutenant) or to the 
ranks, or ‘to the grade or status of a warrant or noncoifimissioned 
officer, or sentenced to confinement at hard labor unless the sen- 
tence includes dismissal, or tb hanl labor without confinement in 
any case. Similar limitations apply in the case of a warrant officer, 
nurse, or aviation cadet. 

d, Enluted mea; general pritonen. — ^For the uuiximum limits of pun- 
ishment for certain offenses by enlisted inen, see 1(H. A sentence 
in the case of a noncommissioned officer or private first class, wliich as 
ordered executed or as suspended includes either dishonorable dis- 
charge, whether suspended until release from ronfinement or not, or 
hard labor, whether with or w’ithout confinement, immediately reduces 
such noncommissioned officer or private first class to the grade of 
private. Authorized punishments for enlisted men, subject to any 
limitations applicable in a particular case, include reduction to the 
seventh grade from the sixth or any higher grade. Loss of specialist 
rating, loss of all rights and privileges arising from a certificate of 
eligibility to promotion, and reduction of a noncommissioned offiow 
to a lower nonoanunissioited grade are unauthorized by sentence ot 
court-martioL 
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The fact that a ^ncral prisoner is at the time of sentence in the 
status of A general prisoner under suspended sentence of dishonor- 
able discharge does not prevent the imi>osition of dishonorable dis- 
charge and other forma of punishment, but if the general prisoner 
is not in such status the imposition of any form of punishment other 
than confinement at hard labor would in general be futile. 

e. Reprimand; admonition. — Tlicrc is no restriction either as to the 
court which may impose these punishments or as to tlie persons sub- 
ject to military law on whom they may be imposed, but the court 
will not fix the teims or wording of the reprimand or admonition. 

/. Restrietion to linutt. — ^This form of punishment is rather a depriva- 
tion of privileges than confinement. Tliere is no restriction either 
as to the court which may impose this punislimont or as to the persons 
subject to military law on whom it may be imposed, but it will not be 
imposed in excess of three months and will not in any event operate 
to exempt the person on whom it is imposed from any military duty. 

ff. Forteitnre; tinet; detention of pay. — To lie otTeetive any forfeiture, 
fine, or detention intended must be imposed in express terms. For- 
feiture of pay, without mention of alloa’nnces, does not affect allow- 
ances. and vice versa. Fines and forfeitures accrue* to the United 
States and can not be imposed by sentence of court-martial for the 
benefit of any individuaL A court-martial has no authority to pro- 
vide by stoppage, assignment, or otherwise, for the settlement of any 
pecuniary liability whatever, including any liability to the Govern- 
ment and any liability to a government agency, such as a company 
fund. Foideitures of deposits or of the interest thereon can not 
be imposed by senteuce of a court-martial. A sentence requiring a 
deposit or contribution of pay or other funds is illegal. See, gen- 
erally, as to forfeitures. Army Begulation.« relating to the Finance 
Department, particularly AR 35-2400 (Coiii't-inartial forfpiture.s — 
enlisted men). 

Fine is expressly recognized as a form of punishment in A. W. 80 
and A. W. 94. 

Detention of pay will not be imposed by sentence of a court-martial 
except on enlisted men of the Army. 

h. Lott of rank; lott of promotion; tntpention from rank, eommand, or 
dnty, — ^Loss of rank is accomplished by a sentence directing that the 
accused be reduced in rank a certain number of files, or that he be 
reduced in rank to the foot of the list of officers of his grade, or that 
he be reduced in rank so that he shall be and remain at the foot of the 
^list of his grade for a certain length of time. 

Loss of promotion is, if the name of the accused is on the promo- 
tion list, accomplished by a sentence directing that the accused be 
reduced on the promotion list a certain number of files. If the 



accused is entided to promotion after a certain period of service, *£be 
sentence should direct that he be suspended from promotion for a 
certain length of time after his promotion would otherwise be due. 

Suspension from rank includes suspension from command. It 
does not affect an officer’s right to promotion nor his ri^t to rise in 
Bles, but renders him ineligible to sit as a member of a court-martial, 
court of inquiry, or military board, and deprives him of privileges 
depending on rank, such as any priority dependent on rank in the 
selection of quarters. 

Suspension from command merely deprives the officer of authority 
to exercise military command, and consequently of his authority to 
give orders to his juniors and to perform any djity involving the 
exercise of command. It does not affect an officer's right to pro- 
motion. 

Suspension from duty is analogous to suspension from comiuand 
and is particularly appropriate in the case of an officer assigned to 
a purely administrativ'e duty not involving the exercise of military 
command. 

(. CmtUntmtiU at hard labw; hard labor . — Confinement “without bard 
labor’’ will not be imposed. Sec A. W. 37 us to effect of a failure to 
ronple hard labor with confinement. The place of confinement will 
not be designated by the court. 

Hard labor without confinement will not be imposed in excess of 
three months. 

Hard labor without confinement, imposed as a punishment by 
court-martial, shall be perfonned in addition to other duties which 
fall to the soldier; and no soldier shall be excused or relieved from 
any military duty for the purpose of performing such hard labor. 
A sentence inqxKung hard labor shall be consideivd os satisfied when 
the soldier shall have performed hard labor during available time 
in addition to {lerforming his military duties. 

101 COURTS-MARTIAL-PUNISHMENTS— Maximiim Linib of Pwish. 
mntf. — a. Pcr<o« and offciuci. — Tiie limits prescribed herein (lOl)- 
nill be applied by courts-martial in cases of enlisted men only, 
excluding aviation cadets and including general prisoners not dishon- 
orably discliarged provided that the punishment in any case for an 
offense committed before the date this manual became effective will 
not exceed either any applicable limit prescribed in this manual or 
any applicable limit operative on the day before this manual became 
effective. 

b. Caaatal Bndtadano . — The limitations herein (104) do not exclude 
any other applicable limitations; for example, those set forth in lOB 

audios. 
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A court shall not, by a ainple sentence which does not include 
dishonorable discharge, adjudge against an accused ; 

Forfeiture of pay at a rate greater than two-thirds of his pay pet 
month. 

Forfeiture of pay ip an amount gi-eater lhan two-thirds of his pay 
for six montlis. 

Confinement at hard labor for a i)erio<l greater than .six months. 

A court shall not, by a single sentence, adjudge against an accused : 

Detention of pay at a rate gi-eater than two-thirds of his pay per 
month. 

Detention of pay in an amount greater than twotthirds of his i)ay 
for thiee months.. 

In the execution of a single sentence not including dishonorable 
discharge, and in the execution of two or more concniTent sentences 
against the .same accused, none of which incliidc‘.s dishonorable dis- 
charge, any forfeiture or forfeitures of pay. included in the sentence 
or sentences shall be applied, together with other authorized stop- 
pages or deductions, if any, excepting such as aie made at the request 
of the accused, so as not to deprive the accused of more than two-third.s 
of his pay for any month. 

0 . Maximtm famthmentM . — ^'fhe punishment stated opposite each of- 
fense listed in the table below is hereby pre.scribed a.s the maxiniuni 
limit of punishment for that offense, for any included offense if not 
so li.sted, and for any offense closoly related to cither, if not so 
listed. Offenses not thus provided for remniii punishable as author- 
ized by statute or by the custom of the service. 

The de.scription of each offense listed must be constriieil in C;on- 
nection with the Article of War under which such offense is listed. 

Subject to all applicable limitations, substitution for the punish- 
ments specified are authorized, at the discretion of the court, at the 
following rates, unle•^s dishonorable di>.cluvtgp is imposed; 
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1 pay 


1 day ll^da>'<pay I iWdays 3 days 


In computing what the maximum amount of forfeiture is in dollars 
and cents (see forms of senteiires, App. 9) the soldier’s base pay 
(of the reduced grade if the sentence carry a reduction) plus pay 
for length of service will be taken as the basis. The term ‘‘base pay” 
comprehends no element of pay other than the minimum base pay 
of the grade or class within grade as fixed by statute and does not 
jmclude specialists’ pay or extra pay for any special qualification in 
,the use of arms or incident to an award of a decoration of honor. In 
«e(»apnting time of ajlsonce without leave any one continuous period 





of absence foxntd that totals not more than 24 hours is counted as a 
day ; any such period found that totals more than 24 hours and not 
more than 48 hours is counted as two days, and so on. The hours 
of departure and return on different dates are assumed to be the same 
if both are not found. 

In determining the maximum punishment for two or more separate 
und distinct, but like, offenses against property, values as found in 
different S|>ecifications can not be aggregated. 

Table of maximam punishments 


sen ION A 


runihhmcntii 


iDf^hofmr- tor- 

j ftble <li»- 1 foiture jf 

• fSjiiJEi- Conflocment st ‘{blSiT Wturo 

not to 0(p«T 

allow- I D-lto ««»*- 

Buces duo 

and to ‘ ■ 

become I I 

duo Yeorh Months Dnys Mo&ths Do^ 


Koli'tfuu'iit, fraudulent 

PrtKUMd by means of willful mhrcprt Yco.. 
8 «‘matlon or conccalnicui of a fHct in 
rcgnid 100 prior culininicnt ordischorrt , , 
or In rofford to o conviction of a ci^fl ! 
or ndhtary olTense, or In regard to im- I 
prHotunrnt under arntcncc of a court. I 
Othci tii^t'««f . . . .... ... ' Y» 

▲ticuipUnir to di^icrt 

APer not inon* than 0 montiib In wirvloc > v* 
Aftcrmnrc than n month* in vrrlcc 
In Mocution of a oonbpirncy or tn the . Yet- 
I prctcncc of an unlawful awniblagc ‘ 

I w hlch the troops may W upiMSioft. 

I Desert Kill 

I Teruilnatofl by appreheriMon— - 

I Not more than ft months In scr>ic« { Yci> 

I at time of dcbcrtlon I 

1 More than 6 months In servloe at Yes 

I tlnioof detairtion 

I Temiiiiated by hurrender— ■ 

I After ahsence of not more than 00 | Ye» 

I <1b>8. 

After Abwnceofnioretluu) 60 da>s . i Yes 
In the execution of a ^m^plracy or In the Ve* 
preM^nre of an unlawful ohserahlaae i 
which the troops nia> lie opposing 

Advlslnir another to de*crt 

A*slatlnff knowingly, or persuading ouutber • Yss 
to desert, 

Absenoe wltboBt leave; i 

>'n»in command, qaarters, station, or | 
oamp~ * 

For not more than 60 days, for each . . .. 
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For nore than 60 days .. ..I Yes 

Frwn guard— i 

For sot more than 1 bour .... 
For more than l boar • > — . 

With Intent to abandon . .. 
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•rly appointed plaea of— 

A routlno scDedalcd duty other than 
tho*e specified below | 

March . .... ' 

Ba\‘uUle or retreat roll call < 
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mimM unttl farther ord^ aa to onensee thereafter eomaitted, by Executive Order 900, Fchniary 3i IMS 


Bidl. i W . D „ ttb. ^ IMS). The llmUatto mm panhtunents Ibr atmge without leave 
ooaatnnd, guard, qtmrten, station, or camp In vtolatioD at Article at War 61 were aospeoded uotu further 
«^ 4 lM m tdl«M commlUod alter X^eeenSUr X, IMfi, by Baecative Order 8981* Kovamber ^ Vm tfiae. 2* 
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ful manner toward a warrant officer or *1 
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Of a value of ^ or less and more Uian gio. . 
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T<U>le of martmum punlthments — Continued 
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SECTION B 

fcmiiaUa addiHoml poaithmuti. — If an accused be found guilty by 
the court of an offense or offenses for none of which dishonorable 
discharge is authorized, proof of fiye or more previous convictions 
will authwize dishonorable discharge, total forfeitures, and, if the 
confinement otherwise authorized is less than three mouths, confine- 
ment at hard labor for three mouths. 
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If an accused be found guilty by the court of two or more offenses 
for none of which dishonorable discharge is authorized, the fact that 
the autliorized confinement without substitution for such offenses 
is six months or more, will authorize dishonorable discharge and total 
forfeitures. 

Upon the conviction of a noncommissioned officer or a private, first 
class, of an offense or offenses for which eoiifineiuent at hard labor 
for a period of more than 5 days, authorized substitutions considered, 
may be adjudge^, the court may, in addition to the punishments 
otherwise authorized, adjudge rwluction to the grade of private. 
Beprimand or admonition may be adjudged in any case. 



CHAPTER XXIV 

DISCIPLINARY POWER OF COMMANDING OFFICER 

AUTHOMTY; POLICY; EFFECT OF ERRORS— PUNISHMENTS— PRO- 
CEDURE— APPEAI^MISCELLANEOUS 

105. DISCIPLINARY POWER OF COMMANDING OFFICER— AathoritF; 
Polkjr; Effect of Erron. — For statutory hasi<^ of authority', see A. W. 
104. Subject to the provision.s of A. W. 104 and of tliis chapter, the 
commanding officer of any detachment, company, or higher command 
may, for minor offense*, without the intervention of n court-martial. 
iiUfKise disciplinary ininishments u])ou persons of his command who 
are subject to military law, including officers. This authority of a 
coimnanding officer can not be delegated, but communications with 
respect tliercto may be signed or transmitted by him personally or 
as provided for official communications in general. 

Whether or not an offense may lie considered as “ minor '' depends 
upon its nature, the time and place of its commission, and the person 
committing it. Generally speaking, the term includes derelictions 
not involving moral turpitude or any greater degree of criminality 
or seriousness than is involved in the average offense tried hy sum- 
mary court-martial. An offense for which the Articles of War pre- 
scribe a mandatory jiunishment or authorize the death penalty or 
peniteni iary confinement is not a minor offense. 

A. W. 104 and the provisions of this chapter do not apply to, 
include, or limit, the use of tho-e nonpunitive measures that & com- 
manding officer is authorized and expt*cted to use in onier to furtlier 
the efficiency of his ixinuiiund. such as administrative admonitions, 
ivprimands, exhortations, disapprovals, criticisms, censures, reproofs, 
rebukes, etc., written or oral, not intended or imposed as a punish- 
ment for a military offense. The fact that admonition and repri- 
mand are termed disciplinary pumslimenls by A. W. 104 does not 
deprive a commanding officer of the power he had prior to the enact- 
ment of that article to make u.-.e of admonition and reprimand, not 
as a penalty but as a purely corrective measui*e, more analogous to 
instruction than to piini.shment, in the strict line of his duty to create 
and maintain efficiency. A commanding officer should lesort to his 
power under A. W, 104 in every case where puni.shment is deemed 
neceasary and where that article applies, unless it is clear that pun- 
ishment under that article would not meet the ends of justice and 
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discipline. Saperimr commanders Aoald restrain any tendeai^ «f 
a so^rdinate commander to resort unnecessarily to' eonrtrmartiial 
jurisdiction for the punishment of offenders. 

Any failure to comply udth the relations in this chapter will 
not invalidate a punishment imposed under A. W. 104, Except to the 
extent that may be required by a clear and affirmative showing of 
injury to a subrtantial ri^t of the person on whom die punidunent 
was imposed, which right was neither expressly nor impliedly waived. 

106. DiSCIPUNARY POWER OF COMMANDING eFFICER-.fhMish. 
SMats. — ^Authorized punishments include admonition, reprimand, 
withholding of privileges for not exceeding one we^ extra fatigue 
for not exceeding one week, restriction to certain specified limits for 
ncA exceeding one week, and hard labor without confinement for not 
exceeding one week, but shall not include forfeiture at detention of 
pay, or confinement under guard ; except that in time of war or grave 
public emergency a commanding officer of the grade of brigadier 
general or of higher grade may, under the provisions of A. W. 104, 
also impose upon an officer of his command l>elow tlie grade of a 
major a forfeitui'e of not moi-e than one-half of such officer’s monthly 
pay for one month. 

Except as otherwise prescnbe<l, the immediate commanding officer 
of the accused is charge<l with the execution of punishment imjiosed 
pursuant to A. W. 104. He has power to suspend the execution of 
such punishment and to vacate such suspension. 

Hard labor will not be imposed or enforced as a punishment 
against any person of actual, relative, or assimilated rank above that 
of a private, first class, in the Army, and no form of punislunent is 
permitted which tends to degrade the rank of the person on whom 
such punishment is imposed. Punishments will be strictly enforced. 
Any failure in this resspect has, if anything, a worse effect on disci- 
pline than an unwarranted condmiation of the offense for which the 
punishment was imposed. 

107. DiSCIPUNARY POWER OF COMMANDING OFFICER— Pracedbue.— 

The commanding officer, after ascertaining to his satisfaction, by 
sneh investigation as he deems necessary, t^t an offense cognizable 
by him under A. W. 104 has been committed by a member of his 
command, will notify such member of the nature of such offense as 
dearly and condsely as may be, and inform him that he proposes to 
impose punishment under W. 104 as to such offense unless trial by 
court-martial for the same is demanded. Hie notification and infor- 
mation will be 1^ written communication through premier diannds in 
the case of an officer and may be by such commumcation in any case. 
If the notificatiem, etc., is in writing, the accused will be directed to 
acknowledge receipt of the communication by indorsement through 
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the proper channels and to include in the indorsement any demand 
for trial he wishes to make. If the notification, etc., is not in writing, 
the accused will be given a reasonable time to make up his mind. 

With reference to each offense as to' which no demand for toial 
by court-martial is made, the commanding officer may proceed to 
impose punishment. The accused will be notified of the punishment 
imposed as soon as practicable and at the same time will be informed 
of his right to appeal. (See 108.) If the original notification and 
informatiou were in writing, the notification of the punishment im- 
posed and any reprimand or admonition that may be included in 
such punishment, will be by indoraement on the communication car-' 
lying such original notification, etc., and the accused will be directed 
to acknowledge receipt by similar indorsement, and to include in 
his indorsement the date of such receipt, and any appeal (see 108) 
lie may desure to make. If the notification of the punishment im- 
posed is not in writing, the immediate commanding officer of the 
accused will be informed of the matter and given the necebSary data 
for the record (see 109) of punishment. 

108. DISCIPUNARY POWER OF COMMANDING OFFICER— ApiMalt.— 
A person punished under authority of this article who deems his 
punishment unjust or disproportionate to the offense may, through 
proper channels, appeal to the next superior authority, but may in 
the meantime be required to undergo the punisliment adjudged. 
(A. W. 101.) An appeal not made within a reasonable time may 
be rejected by the “next superior authority." An appeal will be 
in writing through proper cliumiels (see 107 as to ap^ieal by indorse- 
ment), and will include a brief signed statement of the reasons for 
regarding the punisliment as unjust or disproportionate. The im- 
mediate comma nding officer of the accused will when necessary 
include with the apiieal a copy of the record (see 109) in the case. 
The superior will, in passing upon the appeal, ordinarily hear no 
witnesses. When justice requires such action, he will modify the 
punishment or set it aside, but will not increase it, and will in no 
jsase award a different kind of punishment. After having consid- 
ered the appeal, he will return tlie papers through channels to the 
appeUant, with a statement of the di.sposition of the case and witli 
direction to return the papers to his (the appellant’s) immediate 
commapding officer for fide with the record in Uie case. 

109. DlSaPLlNART POWER OF COMMANDING OFFlCER-MisceUa- 
BMu. — ^The commanding officer who im^xises the punishment, his 
successor in command, and superior authority shall have power to 
mitigate or remit any uqexecnted portion of the punishment. Appli- 
cations for mitigation or remission and any action taken under this 
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anthorit j will be in writing and (.object to the regnlntione ns to 
appeals as far as applicable. 

As to each offense for which ptinishment is imposed under A. W. 
104, the immediate commanding oflker of the person on whom such 
punishment was imposed will cause a record to be made and filed 
in his office or other proper place, riiowing the offense, with date 
and place of commission; the punishment, with the authority that 
imposed it and the date the accused received the notice of tlie impo* 
sition of the punishment; the decision of higher authority on any 
appeal; any mitigation or remission of the puniriiment; and any 
remarks or additional data desired. 

With reference to pleading punishment imposed under A. W. 104 
in bar of trial, see 69, With reference to showing punishment under 
A. W. 104 in extenuation, see 70. 

A demand for trial does not require the preferring, transmitting, 
or forwarding of charges. As to noting demand for trial whore 
charges are preferred, transmitted, or forwarded, see 27. 38. and 34. 



CHAPTER XXV 

COURTS-MARTIAtr-BULES OF EVIDENCE 

HA C0URTS.MART1AL— RULES OF EVIDENCE— Syiioptii of Chop, 
ter. — In this synoij.sis the loft-liand refc-rences are to paragraphs; the 
riglit -haiiil, to pages. 
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б. Ma|M, pbotogmpbs, etc 122 
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lift. Documentaiy erldenoe; BfpoultScms: mmoranAa; atSdatlta — — 128 

0 . Depualtlona 128 

General 128 

Oflerlng deposition 128 

Beadlna, ete^ of deposiHon^ 128 

t. Memoranda 124 

e. Affidavlta 124 

120. Competency of witnesses - 124 

a General—. 124 

6 ChUdren -- — 124 

<• Conviction of oriino._ — — - - 125 

d Interest or blah. — — 125 

121. Examination of witnesses — — - — 126 

a General . - . 12C 

b. Cinss; redirect and reentss examination; exaniinallon by the 

court or a member 126 

Cros»«zamiiiatlon 126 

Redinxit and recruss exaiuliuiltoii _ 127 

Examination by the court or a member _ — 127 

e. Le.tding questions ; ambiguous and miblonding questions ; other 

objectionable questlonb — 12ft 

Leading questions 128 

General rule — - 128 

EzeeptJuus - .. ... 128 

Ambiguous and misleading quextious . 12*1 

Othei objectionable questions . — 129 

122 Degrading and Incriminating questions 12M 

« Compulsory self-degradation _ — 129 

b Compulsory self Incrimination - 1211 

123. Privileged and nonprhileged commonicatliMis .. 130 

a General - -- — 180 

b. Certain privileged coiuiiiunlcatlona 380 

State secreth uud iKiUce secrets _ 180 

Couimniiicatioiis botaeeu husband and wife and between 

. att'irne) and (lient 131 

Confidential paiiers 181 

c. Cert.iln nonprlvlleged commuiikalioiib.. 181 

Telegrams - 131 

C'ommnulcatloun to medical officers and civilian physi- 
cians 131 

124. Credibility of witnesses, impeachment of witnesses 132 

a Credibility of villnesaes __ _ __ _ 182 

b. Impeacbment of witnesses . .. . . 182 

General . 182 

Varlons grouiids . , 138 

General lack of veracity — . 188 

Conviction of crime 183 

Inconsistent statements ... .... . . 184 

Prejudice, bias, etc . . 184 

126. JwSlclal notice 184 
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126. MlMjellaneoxiB matterg: Intent; atlpnlattona; waiver of objections-. 185 

a. Intent ■- 18.5 

Qeneral 185 

Drunkenness . . . - 136 

Itmorance of fact 186 

Ignorance of law „ . 136 

b. Sttpnlnttons - - 136 

As to facts 136 

As to testimony and documentary evideiic e — . 138 

c. tVaiver of objections- — 187 


111. C0URTS-MARTIAL-4tULES OF EVIDENCE— General Rnles^The 

rules stated in this chapter are applicable in cases before courts- 
martial, including summary courts-martial. Other rules of evidence 
so applicable are stated in various special connections throughout this 
manual, c. y., 130 (Desertion). So far as not otherwise prescribed 
in this manual or by act of Congress, the rules of evidence generally 
recognized in the 'trial of criminal eases in the district courts of the 
United States will be api>liod by courts-martial. 

On interlocutory questions other than challenges, the pourt may 
in its discretion relax the rules of evidence to the extent of receiving 
affidavits, certificates of military and civil officers, and other writings 
of similar apparent authenticity and reliability, such as a physician’s 
certificate of tlie illness of a witness, unless on objection to a par- 
ticular writing it is made to ap])ear that such relaxation might in- 
juriously affect the siihstuntial rights of an accused or the inteivsts 
of the Government. 

Evidence to be admissible must be material and relevant. Evi- 
dence is not material when the fact whifh it tends to prove is not part 
of the issues in tlie case. Evidence is not ivlevant when, though 
the fact w.hich it is intended to prove therebj’ is material, yet the' 
evidence itself is too remote or far-fetched to have any probative 
value for that purpose. If evidence is held immaterial or irrelevant 
to the issue of guilt or initocence, but is received in extenuation, it 
must be considered solely in connection with the measure of punish- 
ment in tlie event of conviction. 

Evidence, apparently irrelevant, may be admitted provisionally 
upon a statement of the party offering it that other facts later to' be 
proved will show its relevancy, but should afterward be excluded if 
its relevancy is not ultimately shown. However, it is generally safer, 
and will usually be found to save time and shorten the record in the 
end, to require the party offering the evidence first to prove the facts 
showing its relevancy. Ho may, for that purpose, be jiennitted 
temporarily to withdraw a witness or witnesses and to recall one 
or more witnesses who have been partially examined. 
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The court may, in its discretion, limit the number of witnesses 
called by either mde to testify to the same matter. This rule espe- 
cially applies to character witnesses. 

112. COURTS-MARTIAL-RULES OF EVlDENCE—PrarauvUeM; Dbect 
and CSrcBBUtaeliai EtWImmc.— ^ FwtnmpHonMd — Presumptions or infer- 
mrces may be considered as falling into two classes: First, those 
which arise without the introduction of any evidence; and, second, 
those which can not arise until after some evidence has been 
introduced. 

In the first class are those presumptions which relate to facts, the 
existence of which courts are bound to presume in the absence of evi- 
dence to the contrary. Thus, an accused person is presumed to be 
innocent until his guilt is proved beyond a reasonable doubt; an 
accused is presumed to have been sane at the time of the offense' 
. charged until a reasonable doubt of his sanity at the time appears 
from the evidence; and, in the absence of sufficient evidence to the 
contrary, a woman’s chastity is presumed. 

In the 'second class are those presumptions which relate to facts 
that a coilrt may infer, if it deem such inference warranted by all 
the circumstances, from the existence of other facts which must, of 
course, be first established. In this connection sec 112& (Circumstan- 
tial evidence). Following are examples of this second class of 
presumptions : 

A sane person is presumed to have intended the natural and 
probable consequences of acts which he is shown to have committed. 

Persons shown to be acting as public officers are presumed to be 
legally in office and to perform their duties properly. 

• Malice is presumed from the use of a deadly weapon. 

. A condition having been shown to bsve existed at one time, the 
general presumption arises, in the absence of any indication to the 
contrary, that such condition continues. Thus, in the absence of a 
ehowing to the contrary, it is presumed that one’s residence rrinains 
unchanged, and that an office holder continues in office until the end 
of the term for which appointed or elected. 

Proof that a letter correctly addressed and properly stamped or 
franked was deposited in the mail raises a presumption of delivery 
to the addressee, and a similar presumption arises with regard to 
telesgraxns regularly filed with a telegraph company for transmission. 

Identity of name raises a presumption of identity of person, the 
Itrength of which presumption will, however, of course depend upon 
how common the name is, and upon other circumstances. 

Proof that a persem was in possession of recently stolen property, 
|lf not satisfactorily explained, may raise a presumption that so^ 
|MX8(m^leit 
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Th« weight to be giTen presumptions of the second class neces- . 
sarily depends upon all the circumstances attending the proved facts 
which give rise to the presumptions. For this reason the making and 
weighing of such presumptions and the consideration of evidence 
tending to overcome tliem call for the application by members of 
courts of their common sense and general knowledge of human 
nature and the ordinary affairs of life. 

h. Direct and eircttmtlanlial evidence . — General. — ^If a statement made 
by a witness or contained in a document is such that if true it would 
directly prove or disprove a fact in issue, the statement is called 
direct evidence. If the statement would, if true, directly prove or 
disprove not a fact in issue but a fact or circumstance from which, 
citlier alone or in connection with other facts, a court may, accord- 
ing to the common experience of mankind, reasonably infer the ex- 
istence or nonexistence of another fact, which is in issue, then such 
a statement is called indirc‘Ct or circumstantial evidenca For ex- 
ample, on a charge of larceny of a purse, testimony of a witness that 
he saw the accused take the purse from the owner’s overcoat is 
direct evidence, and testimony of a witness that he found the purse 
hidden in the accn'jcd’s locker is circumstantial evidence of tlie 
raking. 

Circumstantial evidence is not resorted to as a secondary or in- 
ferior specic.s; i. e., because there is an absence of direct evidence. 

It is admissible even when there is direct evidence. There is no 
general rule for contrasting the weight of circumstantial and direct 
evidence. The assertion of an eyewitness, who is ahsolutely trust- 
worthy in every respect, may be more convincing than the contrary 
mfereiices that appear jirobable from circumstances. Conversely, one 
or more cii-cumstunces may lie more convincing than a plausible 
witness. 

Testimonial Knovaledge. — A primary qualification in a witness is 
that he should speak only of what he has learned through his senses. 
For instance, i witness might testify that while on sentry post at 
night ho heard three sliots and saw two persons running in the dis- 
tance; but he should not proceed further and state that the shots 
killed a mule, and that the accused was one of the persons running 
where his knowletlgo as to the effect of the shots and the identity of 
the persons running away is ba.sed on rumors and gossip heard tlic 
following day. 

Opinion Evidence. — It is a general laile that a witness must state 
facte and not his opinions or conclusions. However, on matters 
within the common observation and experience of men, a witness 
may express an opinion; e. g., as to the speed of an automobOe or 
as to whether or not a certain person was drunk at a certain time, 
or as to whether a voice heard was that of a man, woman, or child. 
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An «x{Mrt -witnesft-^hat is, one who is skilled in some art, trade, 
or sdenoe, or who has knowledge and experience in relaticm to niatten 
which are not within the knowledge of men of common education 
and experience generally — may express an opinion m a state of facts 
which is within his spedalty and which is inrolved in the inquiry. 
However, an expert witness should be qualified as such before 
court, prior to being permitted to express his opinion. 

Aeeu9ed'» Bad Character. — ^A. fundamental rule is that the prosecu- 
tion may not evidence the doing of the act by showing the accused’s 
bad moral character or former misdeeds as a basis for an inference 
of guilt. This forbids any reference to his bad character in any' 
f(Hm, either by general repute or by personal opinions of individuals 
who know him, and any reference in the evidence to former specific 
offenses or other acts of mihcondnct, whether he has or has not ever 
been tried and convicted of their commission. 

There are certain exceptions to this rule, among them the following: 

The accused may introduce evidence of his own good character, 
including evidence of his military record and standing in order to 
show the probability of his innocence, and if he does so the prosecu- 
tion may introduce evidence in rebuttal. 

If the accused takes the stand as a witness, his reputation for 
truth and veracity may be shown. See 124 (Impeachment). 

When criminal intent, motive, or guilty knowledge in respect of 
the act Is an element in the offense charged, evidence of other acts of 
the accused, not too remote in point of time, manifesting that intent, 
motive, or knowledge, is not made inadmissible by reason of the fact 
that it may tend to e.stab]ish the commission of another offense not 
charged. The court should not consider evidence so offered as bear- 
ing in any way upon the question of the accused’s character. 

The following are illustrations of the rule and the exceptions: 

On a charge of knowingly passing a counterfeit coin, evidence 
that the accused had on anotlier recent occasion passed a counterfeit 
coin is admissible as tending to establish that on the instant occasion 
he knew the coin to be a counterfeit. 

On a charge of assaulting a fellow soldier with intent to wound, a 
former assault on another soldier six montlis before and un^r 
entirely different circumstances would not be admissible, having no 
bearing on the intent in the case charged. 

On a charge of attempt to desert, the fact that the accused had 
recently assaulted and beaten another soldier' and was under arrest 
awaiting trial for the offense would be admissible as evidence of a 
probable motive to attempt to desert. 

Pn a diarge of felsification of accounts of stores, the fact that the 
accused had embeazled some of the same stores, if offered as evidence 
*oi a motive for (xmoealiiq; the embezzlement ^ faltifying aooounto, 
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would be edmissible ; but evidence of a conviction of falsification 
before enlistment in a totally distinct transaction would be inad* 
missible, since such evidence bears solely upon his general moral 
character and not upon his present intent or motive. 

113. COURTS-MARTIAU-RULES OF EVIDENCE— Hearsay rak.— a. 
Cemral nit. — ^Hearsay is not evidence. By this rule is meant simply 
that a fact can not be proved by lowing that somebody stated it 
was a fact. The fundamental reasons for the rule are that the 
author of the statement was not under oath, and was not subject 
to cross-examination, and that the court had no opportunity of 
observing his demeanor. 

Of course the fact that a given statement was or was not made may 
iteelf be material. In such a case a witness may testify that such a 
statement was made, hut not for tlie purpose of proving the truth 
of sucli statement. 

b. lUaitraliom . — Captain A conducted the investigation of charges 
against tlie accused. Captain A’s testimony at the trial that wit- 
nesses other than tlie accused, at the investigation, testified to certain 
facts, is inadmi.ssibte to prove such facts because Captain A’s testi- 
mony, not being based upon his personal knowledge of such facte, 
would bo hearsay. However, tlie testimony of any person present 
at the investigation that he heard the investigating officer infoim the 
accused that he was not required to make any statement and that 
any statement he miglit make mi^t be used against him, is admis- 
sible for the purpose, of showing that a confession made, by the 
accused at the investigation was voluntary. This is true because 
in the latter case the testimony is offered, not for the purpose of 
proving the truth of the statements made by the investigator, but 
merely to prove the fact that such statements were made to the 
accused. Here the testimony is not hearsay because the witness has 
personal knowledge of the fact sought to lie proved by his testimony. 

A soldier is being tried for larceny of clothe.s from a locker. 
Private A is able to testily that Private B told Private A that he. 
Private B, about the time the clothes were stolen, saw the accused 
leave the quarters with a bundle resembling clothes. Such testimony 
from Private A would be hearsay and would be inadmissible. 
Private B himself sliould be called. 

The fact that the atatement was made to an officer in the course 
of an official investigation does not make hearsay admissible. For 
instance, if Private B had made his statement to Captain C in the 
course of an official investigation by Captain C, the testimony of 
Captain C as to what Private B told him is Itfiarsay and inadmissible. 

A soldier is being tried for selling clothing. Policeman A is 
able to testify that, while on duty as policeman, he saw the accused 
with a bundle under bis arm go into a shop, that he (the imliceman) 



von € 'Hmr 'f 

altered the shop nnd the accused ran awajr and the polioentan was 
unable to catch him, and that he (the policeman) the next day aedeed 
the proprietor of the shop what the accused was doing them, and 
the proprietor replied that the accused sold him some clothes issued 
by ^e Ooremment, and that he paid the accused $2.50 for them. 
The testimony of the policeman as to the reply of the proprietor 
would be hearsay and would be inadmissible. The fact tliat the 
polioeman was acting in the line of his duty at the time the proprie- 
tor made the statement would not render the evidence admissible. 

A soldier is being tried for disobedience of a certain order given 
him orally by Captain C. A person is able to testify that be heard 
Chptain G give the order to the accused. Such testimony, includ- 
ing the terms of the order, is not hearsay and is not subject to 
exclusion for that reason. 

Unless covered by one of the exceptions noted below, official state- 
ments made by an officer — as, for instance, by a company, regimental, 
or department commander, or by a staff officer, in an indoiuemcnt 
or other communication — are not excepted from the general rule by 
reason of the official character of the communication or the rank or 
positioii of the officer making it. Nor is such a statement so excepted 
because it is among paiiers referred to the trial judge advocate with 
the charges. 

0 . Exetfiimu . — Some of the exceptions to the hearsay rule which are 
usually presented for application in court-martial trials are stated 
or referi^ to in 114-119. 

114. CbURTS-MARnAl^ULES OF EVIDENCE— CoBfcaiiou; Ac- 
cased’s AdoisiioM; Acts and Sutoanti of Coupkraton aid Accoopfieos,— 

a. CtMdnnmu,— General Ohservatione. — K confession is an acknowl- 
-edgment of guilt In view of the peculiar conditions in which ac- 
cused persons are often placed when making confessions, evidence 
of confessions is in general to be received with caution. Where, how- 
ever, a confession is explicit and deliberate as well as voluntary, and 
* if oral, is proved by a witness or witnesses by whom it has not been 
misunderstood and is nut misrepresented, it is indeed one of the 
strongest forms of proof known to the law. 

Courts should in mind that mere silence on the part of an 
accused when questioned as to his supposed offense is not to be treated 
MS a confession. 

Although a confession may be inadmissible as a whole because it 
was not voluntarily made, nevertheless the fact that it funibdied 
infonaation which led to the discovery of ether evidence of perdnent 
facte will not be a rea^in fenr excluding snclr other evidenee; and 
when such pertinent facts have thus bm proved, so mt»^ of the 
ieeused’s statement as relates strictly to those facta becomes admiesi- 
Ue. For example, where an accost be}d for larceny said "1 
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tiie articles and 1 tore up a board in the door of my room and I hid 
them there,” the fact that the confession was improperly induced by 
promisee or threats would not exclude evidence that the articles were 
discovered in the place indicated by him, and after the introduction 
of such evidence, it would be proper to prove that the accused made 
the statement, “I tore up a board in the floor of my room, and hid 
them there.” The fact that a confession, otherwise admissible, was 
made to an investigating; oflicer during an investigation of a charge, 
d<M‘S not make the confession inadmissible. 

— The following rules limit the use of an accused’s confes- 
sions, oral or written, made out of court. 

Evidence of a confe^ion or suppo!.ed confession can not be re- 
stricted to evidence of only a part thereof. Where a part only is 
shown, the defense by cross-examination or otherwise may sliuw the 
remainder so that the full and actual meaning of the confession or 
supposed confession may apjiear. For example, if in a trial for the 
common-law larceny of a horse the prosecution proves that the 
accused admitted that he broke into the stable and ‘‘stole” the horse, 
the defen.se may show that the accused added the statement that the 
horse was taken .solely for a temporary purpose with the intent to 
return it. 

An accused can no( be convicted legally uiaui his unsupported 
confession. A court may not amsider the confession of an accused 
as evidence against him unless there be in the record other evidence, 
either dii-ect or eircumstantial, that th« offeiiso charged has probably 
been committed; in other word.s. there must be evidence of the corpus 
delicti other than the confession itself. Usually such evidence is 
introduced before evidence of the confession; but a court may, in its 
discretion, admit the confession in evidence upon condition that it 
will be stricken out and disregarded in the event that the above 
requirement as to evidence of the corpus delicti is not met later. 
This evidence of tlie corpus delicti need not be sufficient of itself to 
convince beyond reasonable Tioubt that the offense charged has been 
committed, or to cover every element of the charge, or to connect 
the accused with the offense. Examples: If unlawful homicide is 
charged, evidence of the death of the person alleged to have been 
killed coupled with evidence of circumstances indicating the prob- 
ability that he was unlawfully killed, will satisfy the rule and 
authorize consideration of the confession if otherwi.se admissible. 
In a case of alleged larceny or in a citse of alleged unlawful sale 
evidence that the property in question was missing under circum- 
stances indicating in the first case that it was prolwbly stolen, and 
in the second case tliat it was probably unlawfully sold, would be a 
compliance with the rule. 
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It must ^>pear that the ‘confession ^eas Tohmt^ on the part of 
the aecutwd. In the discretion of the court a prints facie Aosnog 
to this effect may be required before evidence of the confession itsdif 
ie leoeived. No hard and fast rules for determining whether or not 
a confession was voluntary are here prescribed. The matter depends 
largely on the special circumstances of each case. The following 
general principles are, however, applicable. 

A confession not voluntarily made must be rejected; but where 
the evidence neither indicates the contrary nor suggests further in- 
quiry as to the cii-cumstances, a confession may be regarded as hav- 
ing been voluntarily made. Thus, where all the available evidence 
as to the circumstances merely shows that the accused, a private, 
confessed to a friend, another private, the con/cssion may beTegarded 
as voluntary. 

The fact that the confession was made to a military superior or 
to the representative or agent of such superior will ordinarily be 
regarded as requiring further inquiry into the circumstances, par- 
ticularly where the case is one of an enlisted man confessing to a 
military superior or to the representative or agent of a military 
superior. 

Facts indicating that a confession nas iiidiiml by hope of benefit 
or fear of punishment or injury inspired by a person coini>etent (or 
believed by the party confessing to l*e couiiietent) to effectuate the 
hope or fear is, subject to the following observations, evidence that 
the confession was involuntary. Much depends on the nature of 
the benefit or of the punishment or injury, on the words used, and 
on the personality of the accused, and on the relations of the parties 
involved. Thus, a benefit, punishment, or injury of trivial im- 
portance to the accused need not be accepted as having induced a 
confession, especially where the confession involves a serious offense ; 
casual remarks oi‘ indefinite expressions need not be regarded as hav- 
ing inspired hope or fear; and an intelligent, experienced, strong- 
minded soldier might not lie influenced hy words and circumstances 
which might influence an ignorant, dull-minded recruit. 

Evidence that the accused stated that he made the confession 
freely without hojic of reward or fear of punishment, etc., or evi- 
dence that the accused was warned just before he made the oonfee- 
siem that his confeseiou might be used against him or that he need 
not answer any questions that might tend to incriminate him is 
evidence, but not conclusive evidence, that the confession was 
voluntary. 

b. Aetmief$ ulimluioiu, — ^In many instances an accused has mode 
statements which fall sliort of being acknowledgments of guilt, but 
which, nevertheless, constitute important admissions as to his oon- 
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nection or possible connection with the offense charged. Such state- 
ments are called ‘‘admissions against interest” and are admissible in 
evidence without any showing that they were voluntarily made. 
Should it, however, be shown that an admission against interest was 
procured by means which the court believes to have been of such 
character Uiat they may have caused the accused to make a false 
statement, the court may eitlier exclude or strike out and disregard 
all evidence of Uie statement. 

The following are examples of admissions again.st interest : A .stated 
ment made after arrest by an accused charged with homicide in a 
dance hall, that he was in the hall when the homicide ucourn^d; a 
statement made to a sheriff by an accused charged with desertion 
that ho was “tired of working for the Government and did not want 
to work for it any longer." 

The mei'o fact that the a<linia‘.ion was made during an investiga- 
tion of the charge does not make it inadmissible. 

e, dc(< tend attttementt of contpiratma and aeeomplieea . — In ca.ses where 
.several persona join with a couunon design in eommitting an offense, 
ail acts and statements of each made in furtherance of the common 
design are admissible against all of them. It is immaterial whether 
such acts or statements were done or made in the presence or heaving 
of the other parties. .Tli<‘ acts and statements of a conspirator, how- 
ever, done or made after the coimnon design is accomplished or 
abandoned, are not admissible against the others, except acts and 
statements in furthcrunoe of an escai>e. Of course, this rule is not 
to be t!oustnu*d as affecting the coin|)etcncy ,of one accomplice to 
testify against the others. See 120 (Interest or bias) . 

Foundation must finst be laid by eitlier direct or circumstantial 
evidence sutficient to establish prima facie the feet of conspiracy 
between the parties. But as it sometimes maj' interfere with the 
projier development of the case to require the trial to begin with 
proof of the coiisjiiracy, in such case the prosecution may, at tlie 
trial, prove the doclaratiuu.s and acts of one made and done in the 
absence of the otliei's, before preving the conspiracy between the 
defendants, though such proof will be treated as nugatory unless tlie 
conspiracy be afterwards indcqKMidently established. 

The fact that a confession or admission of one conspirator is in- 
admissible against the others does not prevent the use of such con- 
fession or admission against the one who made it, but any such 
confession or admission can not be considered as evidence against 
the others. The effect of an unsworn statement made by one of 
several joint offenders at the trial is likewise to be confined to tlie 
one who made it. 
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115. €0IIRTS4IARTIAL^mJS OF EVIDEHCE-OylM IMuaMtr 
Km Gute^-^o. OfiV deehradeM . — See 148 (Murder) and 148 (Man- 
slaughter). 

5. Ret gttfte. — Circumstances, including exclamations, dcelarationB, 
and statements of participants and bystanders, substantially con- 
temporaneous with the main fact under consideration and so closely 
connected with the main fact as to throw light upon its tliaracter, 
are termed res gestas. Evidence of anything constituting a part of 
the res gestas is always admissible. 

Thus, where an accused. A. is charged with the murder of B, evi- 
dence by any person who was present is admissible to show that im- 
mediately before the killing accused’s wife exclaimed to him, “B 
has just assaulted me.” This evidence is admissible because the 
making of the remark was substantially contemporaneous with the 
main fact under consideration — ^i. e.. the alleged killing — and so closely 
connected tlierewith as to throw light upon its character in that the 
remark tends to indicate what motive was in the accused’s mind, 
regardless of whether his wife had in fact been assaulted or not. In 
sneh a case, the evidence being introduced, not for the purpose of 
proving the truth of tlie remark, but merely to show that the remark 
was made, its admissibility dews not constitute an exception to tiie 
hearsay rule. 

It sometimes happens, however, that on utterance constituting a 
part of the res gestm was made under such circumstances of shock 
or surprise as to show that it was not the result of reflection or design 
but made spontaneously. In such a ca.«c evidence that the utterance 
was made may be introduced for the purjKise of proving the truth 
of the utterance itself. This does constitute an exception to the 
hearsay rule. For example, an accused. A, is charged with having 
shot and killed B. A witness testifies that he, as well as A, B. 
and a fourth man, C, were present at the time of the shooting; that 
A and (' had pistols;. that he did not actually see the shot fired; 
that he was looking at B and not at A and C when he heard a shot, 
and saw B, who was looking toward A and C, fall ; and that as B 
fell B exclaimed *'A has shot mel” The testimony as to B’s excla- 
mation is udmi'-siblc as part of the res gestae; but, because of the cir- 
cumstances mider which the exclamation was made, tlie evidence 
may also be considered as tending to prove that it was A who shot B. 

116. C0URTS-MART1AL-4UJLES OF EYIDENCE-DoMMMtarr Bvi- 
doMe; Ptrariac CoMmU of WritiMr; Aidhsotkaflou of Wiifli«a^~«. frooiog 
coMMfs of mldag^ — ffeneral Side. — A writing is the best evidence of its 
own contents, and must be introduced to prove its contoits. Under 
this rule, if it is desired to prove the contents of a private letter or 
'Other unofficial paper, or of an ofiicial paper such as a pay voucher, 



a writtoa ddutn againat die Government, a pay roll or muster roll, 
a eompany morning report, an enlii<tment paper, etc., the strict an4 
formal method of doing so is to call a 'witness who can authenticate 
it, and then to introduce in evidence the original. 

Eteeeptions . — ^If a writing has been lost or destroyed or if it » 
otherwise satisfactorily shown that the writing can not be produced, 
tlien the Sontents may be proved by a copy or by oral testimony of 
witnesses who have seen tlie writing. 

When tlie original consists of numerous writings which can not 
conveniently be examined by the court, and the fact to be proved is 
the genera] result of the whole collection, and that result is capable 
of being ascertained by caleiilatioii, the calculation may be made by 
some competent peison and the result of the calculation testi&ed to 
by him, as, for instance, if the fact to be pi’oved is the balance shown 
by account books. In such_ cases it must be shown to the court that 
the writings are so numerous or bulky that they can not conveniently 
be exuiniiied by the court ; that the fact to be proved is the general 
result of the whole collection; that the result is capable of being 
ascertained by calculation ; that the witness is a person skilled in such 
matters, aud capable of making the calculation ; tliat he has examined 
the whole collection and has made such a calculation; and that the 
opposite party has had acwss to the b<H>ks and pnpei s from which the 
calculation is made. Opportunity will be afforded the opposite party 
to cross-examine the witnes.s upon the books and paiiers in question, 
and to have them, or such of them as the eross-exanuncr may desire 
and the court may permit on proper "bowing (or properly authenti- 
cated or proved copies), produced in court for the purposes of the 
cross-exaniinat ion. 

In tlie case of a public record required by law, regulation, or 
cubtom to be preserved on file in a public office, a duly authenticated 
copy is adniiasible to the extent that the original would be, without 
either first proving that tlie urigiiial has been lost or destroyed, or 
without otherwi.se accounting for the original. 

Copies of any books, records, papers, and documents in any of the 
executive departnieni.s of the Qoveniineiit are duly authenticated by 
the seals of such departments. 

A copy of any book, record, paper, or document in the War De- 
partment, iiioluding its bui'eaus and branches, or in any command 
or unit in the Army may be duly authenticated by the seal, inked 
stamp, or other identification mark of such department, bureau, 
bratieb, command, or unit, or by a signed certificate or statement in- 
dioating that tiie paper in question is a true copy of the original and 
that the signer is the custodian of the original. Thus ^A true (ex- 
tract) copy: (Sgd.) Jedm Smith, Capt lOth Inf. Oumd’g., Co. A, 

4S — B 
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lOth Inf„” TFouW l>e suffifiont, prima facie, to inithenticnte a paper 
as a copy of an origimil company record of Company A, Tenth 
Infantry. 

An objection to jyroffered evidence of the contents of a document 
based on any of tlie follofwing grounds may l)e regarded as waived if 
not asserted when the proffer is made: It does not appear that th'e 
original has l)een lost, destroyed, or is otherwise nnnvailabJe; it does 
not appear that the preliniiiiary matters descrilx'd in tlie .second sub- 
paragraph under thi.s heading (Exceptions) liave been sliown to the 
court; it does not appear that n purported copy of a public record is 
duly authenticated. 

b. AaAentication of writings . — In order to prove that a writing is 
what it purports to be, in case of a private letter, the j)erBon who re- 
ceived the letter should testify that be ii*ceived it, and he shoiihl 
identify it. Then it should be proved that the signature is in the 
handwriting of the purptirted writer of fhe letter, lint in proving 
the genuineness of letters the rule is rhat tlie arrivnl by mail of a 
reply purporting to lie from the addre.ssee of a prior letter duly ad- 
dressed and mailed, is sufficient evidenei* of the genuineness of the 
reply to justify its introiluction in evidence. A similar inile pre- 
vails as to telegram.s purporting to lie from the addrc.ssi'c of a prior 
telegram or telephone message. 

If tlie Avriting is an official document such as a pay voucher, or an 
admissible pliotostat copy, it .sliould be produced in coiirl. The .sig- 
nature to the voucher (or as shown by the photostat copy tbert'of) 
should be proA'ed to be genuine if that is not admitted. 

Wlieie the genuineness of the li.indwriting of any person may lx> 
involved, any admitted or proved handwriting of such person shall 
be competent evidence as a basis for ooiniairison by witnesses or by 
the court to prove or disjn'ove sucli genuineness; but before ad- 
mitting such sjjecimens of handwriting, sati.sfactory evidence should 
be offered as to the geniiiueriess of the same. 

A failure to object to a jirofferetl document on the ground that its 
genuinenes.s has not. Iieen showm may be regarded as a waiver of 
that objection. * *■ 

117. COURTS-MARTIAL— RULES OF EVIDENCE-Doenmeatary Evi- 
daace; Official Wtiting*; Foraier Tettawny. — < 7 . Otficia/ writings, — Oent’ral 
Rule , — It is to be borne in mind that the mere fact that a document 
is an official report does not in itself make it admisiHlS^ in evidence 
for it is the liearsay assertion of a person not in court. Thus, 
neither the report of an investigating officer nor the accompanying 
summary of the testimony of a witness on a preliminary investiga- 
tion of a charge is competent evidence of the facts tliei'vin stated. 
In this connection, however, see 114 (Confessions, admissions) and 
124& (Impeachment). 
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EacepHent. — ^An dSoial statement in writing (whether in a reg^ 
ular series of records, or a report, or a certificate) is admissible 
when the officer or other person making it had the duty to know the 
matter so stated and to record it ; that is, where an official dnty erists 
to know and to make one or more records of certain facts and events, 
each such record, including a permanent record compiled from mere 
notes or memoranda, is competent (i. e., prima facie) evidence of such 
facts and events, without calling to the stand the officer or other 
person who made it. For instance, the ori^nals of an enlistment 
paper, physical examination pai3er, outline-figure and fingerprint 
card, guard report, individual equipment record, and morning report 
are comj>etent evidence of the facts recited in them, except as to 
entries obviously not based on personal knowledge. As to copies, 
see 116 (Exceptions). A service record is not an original paper, 
so far as relates to facts compiled in it from other original sources, 
and therefore is not evidence of such facts. See, however, in this 
connection, 79e (Previous convictions) and 129 (Final indorsement 
on service record). A failure to object to a document on the ground 
that the information therein is compiled from other original sources 
may be regarded as a waiver of the objection. 

A certificate by The Adjutant General, or one of his assistants, of 
any fact or event officially recorded in any book, record, paper, or 
document on file ip the War Department or in any of its bureaus or 
branches, is /irinia farit evidence of such fact or event in any case in 
which The Adjutant General, or one of bis assistants, shall certify 
that it is contrary to public policy to divulge the source of official 
knowledge of such fact or event or to divulge the text of the official 
record involved. See 125 (Judicial notice). 

i. Former ietlimotiy. — A-- to use of the record of the proceedings of 
a court of inquiry, see A. W. 27. 

Where, at any trial by a court-martial, including a rehearing, it 
is made to appear to the satisfaction of the court that a witness who 
has testified in either a Federal or a State court or before a court- 
nHH^ial at a fo(;mer trial of the same person where the issues were 
the some as In the case on trial and where the accused was con- 
fronted with the witness and afforded the right of cross-examination, 
is dead, insane, or too old or infirm to attend the trial, or is beyond 
the reach of *tfooeaa| or more than 100 miles from the place where 
the trial is 1 m,' or can not be found, his testimony at the former 
trial, if properly proved, may be received by the court if otherwise 
admissible, except that such testimony of an absent witness may not 
be introduced in evidence in a capital case witliout the consent of the 
accused unless the witness is dead or beyond the reach of process. 
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The testimony of a witness who has testified at a former trial by 
court-martial may be proved by the record of the former trial or by 
a duly certified copy of so miicli of such record as conttiins the desired 
testimony, and in any case tlje testimony may bo proved by the 
stenographic report of such testmumy verified by the poison by whom 
it was ie[)orted. If in any caM- other competent proof is not avail- 
able, the former testimony of such a witness may be proved by any 
[leison who beard the same lieing given and \vho remembers all or 
substantially all of it. 

If otheiwise admissible, a deposition taken for use or used at a 
former trial by a court-martial is admissible iu a subsequent trial 
of the same person on the same is.,ues. 

118. COURTS-MARTIAL— RULES OF EVIDENCE— Documentaiy Evi- 
dcace; Books of Accoont; Maps, Photographi, etc. — <i. Booki of account . — 
Entrie.s in bisiks of account, whei-e such btaiks are proven to have 
been kept in the regular course of busiucs-. and tlie entrant is dead, 
insane, out of the juris<liction of the court, or ollietwise iiita vuil.abii' 
to testify, aie tidniissilde as evidence. Also the lack of an entry in .‘i 
.series of written entries is admissible as an implied stabaneiit iliat 
no events occurred of the kind that would have been recordeil. 

Wliere the entrant is available to testify in court, books of ttccoiinl 
will lie Used, just as memor.inda are used, for the i>iirpost‘ of eiibei 
refresliing or snppl,\ iiisr tlie recollection of the witness. 

Where the entiaiit only reconls an oral report or written memo 
randnm made in the regtdar ««»Hrse of business by another ]H>rM»u or 
persons, such other person or pcr&oiis. if ayailtible, must also be 
called to testify. 

The original document of entry must be jiroduced or accounted for. 
Wliere a composite entry i- u-ed. the extent to which intermediate 
memoranda must be producisl dejanids on the circumstances of each 
case. As between ledger and daybook or other kiinls of books, the 
book requiroil is that which contains the first regular and collected 
rei’orjl of the transact ions. 

b. Maps, pholographs, etc. — Map.s. photographs, skmches, eh*., as to 
localities, wounds, etc., are admissible as evidence wlien Jiroyierly veri- 
fied by the party who made them, or by anyone (icrsonally acquainted 
with the locality, object, [lerson. etc., thereby i-epivsente<l or pic- 
tured. and able to state their eorrectness, from his own persontd 
knowledge or observation; or when coming from otficial sources 
that are authentic. Thi.“ cliaraoter of evidence is capable of gross 
mureprcsentatlon of facts and should be carefully scrutinized. Fin- 
garprints. u{>on pro{H‘r verification, are admissible, but caution 
aliould be taken to use only witnesses skilled in inUu'preling finger- 
prints. 
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lid. 00tmTS4MimAU-JtULES OP EVIOENC^-DocnuMur Eil* 
dMW; OipofitloM; Mamraods; ASdafiU. — a. DeposHmu . — Gener^j— 
See A. W. S9 and 26, and 08 (Interrogatories and depositions). An; 
case referred to a special court-martial for trial under the second 
proviso of A. W. 12 is a case “not capital” within the meaning of 
A. W. 25. The case is “not capital” within the meaning of A. W. 25 
if none of the crimes or offenses charged is legally punishable by 
death ; and although a crime or offense charged in the case is punish- 
able by death under the Article of War denouncing it, such crime or 
offense is not legally so punihlinhle. if the applicable Jiiiiit of punish- 
ment prescribed by the President under A. W. 46 is less than death. 

Deposition testimony may be intrdduced fur the defense in capital ‘ 
cases if otherwise admissible. Wliere the defense calls for such testi- 
mony in capital cases, the witnesses may be cross-examined by inter- 
rogatories as fully as witnesses in a case not capital. Under express 
consent of the defense made or presented in court, but not otherwise, 
a court may admit deposition te-stimony not for the defense in a capi- 
tal case. Except when express consent is- required as just noted, 
failure to object to the introduction of a deposition on the gi'oond 
that it was not authorized by A. W. 25 or was not taken before a 
proper .officer or on reasonable notice may be regarded as a waiver 
of the objection. 

The same rules as to competency of witnesses and adiiiissibility of 
evidence apply m the taking of evidence by deposition that apply in 
the examination of a witness before the court, except that a wider 
latitude than usual should be allowed as to leading questions. 

If the interrogatories and cross-interrogatories for depositions are 
submitted for acceptance by the court in open session, objection to the 
com])etency rtf the deponent, if grounds of objection are known at 
the time, as well as objections to questions, sliould be raised at such 
.session and oriliiiarily be passed upon by the court at that time. The 
court siiould, however, in the interests of justice, entertain sudi 
objections when the depo-sitions are offered in evidence. 

If the interrogatories and cross-interrogatories were not so sub- 
mitted, objections to the deposition as a whole or to a part thereof 
may lie made when it is offered in evidence. 

Offering jUrpoisftion. — ^The party at whose instance a deposition 
has hemi taken sliould not be permitted to offer only such parts of 
the deposition ns are favorable to him or as he may elect to use; he 
must offer the deposition in evidence as a whole or not offer it at all. 
If the party at whose instance a deposition has been taken decides 
not to offer it, it may be offered by the other party. 

Reading^ ate,, of Depositions. — Ordinarily a deposition will be 
read to tte court by the side on whose behalf it was taken, but if the 
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accused is not represented by counsel, the trial judge advocate will 
read to the court the deposition taken on his behalf, unless the accused 
requests to read it or does not desire to offer it. After being read tO' 
the court a deposition will be pi-oiH*rly marked as an exhibit with a 
view to incorpoi’ation in the record. 

h, Memorania. — ^Memurniidu may be u.sed to supply facts once known 
but now forgotten or to refresh the memory. Memoi'anda are theiv- 
fore of two sorts; First, if the witnc-ss does not actually remember 
the facts but relies on the meinoriimhim e.vclusively (as in the case 
of a bookkeeiier using an old accxuint book), then the witiie.s.s must 
be able to state that the lecord accurately repre.-<ented his knowledge 
at the time of it.« making. Kut it is not nece.ssary that he should him- 
self have made the record if he can st.ite from his present recollec- 
tion that it was correct when made, and the entries must have been 
made at or near the time, and the recollection at such time niii.st have 
liecn fresh as to the facts recorded. Where the witnes-.’s certainty ivsts 
on his usual hahit or course of bn.siness in making memoranda or 
recoixls, it is sufRcieut. Second, if the witness can actually remember 
the facts and merely needs the lueinoraiulum to refresh his memory, 
or a pait of it, then the aliove limitations do not apply. Ihit tlie 
court should see to it that no attempt is made to use such a pajier 
to imjiose a false meiiiory on the court under guise of refreshing it. 

A muinoranduni of the first sort is admissible. Where the memoran- 
diun is of the second sort, the witnes.s will lestif\ without the memo- 
randum itself being admitted in evidence. 

The memorandum to be u.sed must alv\ ays, ou demand, he shown to 
the opponent for purijose.s of inspection and cro.ss-exummation. 

e, AfUdoBits. — The general rule is that alhdavits are not admissible; 
but there may be exceptioii.s. Se»‘ for e.xaiiiple^ of such exceptions 
the second suhjjaragraph of 111 (Interlocutory questions), and l*26c 
(Waiver of objection). 

120. COURTS-MARTIAL— RULES OF EVIDENCE— Competency of Wit- 
aeues. — a. General, — The general capacity, mental and moral, of an 
adult witness is always ]>resiimed. The party alleging the contrary 
must always prove to tJie court 'the specific ground of incapacity or 
else the witness slioiild be allowed to testify; that is, the burden of 
proof rests ujxm the party who alleges iiicornpetenoy. 

Any known objection to the witness's comiwtency should be nvade 
before he is sworn. If his incompeteucy should later appear, how- 
ever, a valid objection should lie sustained, or the court, of its own 
motion, should refuse to hear him further, and order tliat any testi- 
mony he may have already given be disregarded. 

b. CUUren. — The competency of children as witnesses is not depend- 
ent upon their age, but upon their apparent sense and their under- 
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standi^ of tiw moral importanoe of telling the truth. Such eense 
und understanding may appear i^n such preliminary questioning of 
the ehild as the court deems necessary or from the child’s appearance 
and testimony in the case. 

0 , Ceariction ef cnsic< — Conviction of an offense does not disqualify 
a witness, but may be shown to diminish his credibility. See 1245 
(Impeachment). 

d, infaretf «r Uat. — ^Interest or bias does not disqualify. For in- 
stance, the fact that a person owes a party money or has a property 
interest with or against a party does not disqualify him from testi- 
fying for or against that party; and a pcr-^on who is an avowed 
Mend or enemy of the accused is not thereby disqualified from testi- 
fying for or against the accused. 

Wife and husband may testify in favor of each other without 
limitation; but unless both consent, neither wife nor husband is a 
competent witness against the other, except as follows: A wife may 
testify against her husband without his con.sent whenever she is the 
individual or one of the individuals injured by an offense charged 
against her husband. Thus in such cases as bodily injuries inflicted 
by him upon her, bigamy, polygamy, or unlawful cohabitation, 
abandonment of wife and children, or failure to support them, or 
using or transporting her for white slave” or immoral purposes, 
the wife may testify against her husband; but she can not be 
compelled to do so. ^ in this connection 1236 (Privileged 
communications ) . 

The accused is at his own reque<>t, but not otherwise, a competent 
witness. His failure to make such request shall not create any pre- 
sumption against him. Upon taking the stand as a witness he occu- 
pies no exceptional status. The same rules as to the admissibility of 
evidence, privilege of the witne«>b, im})eaching of his credit, etc., will 
apply to him as to any other witiieb.s. As to cross-examination of 
accused, see 1216. 

One of two or more persons concerned in an offense is always com- 
petent to testify, whether he be charged jointly or separately and 
whether he be tried jointly or separately, and whether he be called 
for the prosecution or fur the defense; except that he can not, if 
on trial himself, be called except upon his own request, and if not 
on trial himself he may assert his privilege not to incriminate him- 
self. See in this connection 114c (Acts, etc., of conspirators, etc.) 
and 1226 (Compulsory self-incriinination). 

The fact that an accomplice testifies for the prosecution does not 
make him afterwards immune from trial except to the extent that 
immunity .may have been promised him by an authority competent 
to order his' trial by general coiut-martiaL 
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121. COURTS-MARTIAL-RULES OF EVlDENCR-ExamiBaHoB of Wit- 
■ecMi. — a. General , — ^As to oaths of witiieKse<i, see 95. TMiero a iN'itness 
is recalled to the witness stand, he will not he sworn uj^aiti, hut should 
be reminded that he hax he(*n .sworn in tlio case and is still under 
oath. A fnilniv .so to j'emind liim, however, does not affect the valid- 
ity of the ti’ial and will not he jtroiind for lejeetin^f the te.stiinony. 

.Subject to tlie diseridion of the c/niit. a witness before completing 
his te.stinioiiy is not onlniiiiily jKTniilted to be pi-cseiit in court dnr- 
iiiC the introduction of other evidetiee or iliirino the oj)eTiing .state- 
ments. The fact that a witness was so present may be csimnientod 
ui)on in argument by either pail-y, in relatuMt to the neiglit to be 
given the evidenee of the witness. 

• Witnesses are usually oxiimined in (lie following order: Witnesses 
for the jn’osecution, witnessi's for the clefeiis(\ witnesses for the 
prosecution in rebuttal, \\iniessi>s for the defcu.se in rebuttal, w’lt- 
ncssos for the court. 'I'he ordc-i* <»f examining each wilne.ss is usually 
direct exuniinatiou, ciO"-e.xuiuiiiatioii. rediiect e.vaininution, ivcross 
examination and exammation by the court. However, the court may 
permit the recall of witnesses, including an accu-ed, at any .stage of 
the proceedings: it may permit inntennl lestinioiiy to he introduced 
by either party quite out of its ivgulat ordei and place, and tniij 
permit ii ca.se once closed h> either or Iwtli sides to lx* leopeiied for 
the introduction of testimony piv\iously omnte.l. 

The court should not e.\cuse a vvitnes, until .satisfied that neither 
party has any furtlu'r questions to n~k him. 

Kefusal hy a witne-s to answer a proper question is a military 
offense or an offense under A. W. 23 accordiii" to whether the witness 
is subjeet to military law or not. 

It Is, never necessary for a jiuity to ask «|uestioa.s (hroiigh the court 
or ask that the court udo]it a question. 

A witne.ss shotihl Ijc requiivd to limit hi.s answer to the que.stioii 
asked. He can not, howevei. Ix! required to an.swer categorically 
(e. g., by a simple “yes” or “im”) unless it is clear that such an 
answer will lie a complete response to the qucstum. A witness may 
alway.s be perniilted at some time lx*fote completing his testimony t<» 
explain any of his testimony. 

The reason for any objection will ordinarily be stated. 

With reference to questioning witiies.ses through an interpreter, 
see 47 (Dutie.a of interptvter). 

b. Crau; redirect and recroes examination ; examination by the eoarl or a 

menAert—Croxs-eaMimhiafion. — C’ros,s-examinntioti should he limited to 
muttera having a bearing u])on the testimony of the witness on direct 
examination. As one purpose of cros.s-oxaraination i.s to test the 
credibility of the witness, he may always be cross-examined as to 
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matters bearing apon his credibility, for instance, he may be iid:«r> 
rogated as to his relationship to the parties and to the subject matter 
of the case, his interest, his motives, inclinations, and prejudices, 
his means of obtaining a correct and certain knowledge of the facts 
about which he testifies, the manner in which he has used those means, 
his powers of discernment, niemoiy, and description. Leading ques- 
tions may be freely used on cross-examination. 

A witness, whatever be his rank or office, may be cross-examined. 
For instance, lie may be asked in a proper case whether he has trot 
expressed animosity toward the accused, or whether on a previous 
(wcasion he made a statement materially different from that em- 
braced in his testimony. Such questions imply no disrespect to the 
witness, and he can not properly decline to answer them on that 
ground. 

An accused person taking the stand as ti witness becomes subject to 
cross-examination like any other witness. So far as the latitude of 
the cross-examination is discretionary with the court, a greater lati- 
tude may properly be allowed in his cross-examination than in that 
of other witnesses. When the accused testifies in denial or explana- 
tion of any offense, the cross-examination may cover the whole subject, 
of his guilt or innocence of that offense. Any fact relevant to the 
Issue of his guilt of such offense or relevant to his credibility as a wit- 
ness is properly the subject of cross-cxainiiuition. Tho.accused cun 
not avail himself of his privilege against self-incrimination to escape 
proper cros'-oxamination. Where an accused is on trial for a number 
of offenses and on direct examination has testified about only a part 
of them, his cross-examination must be confined to questions of 
credibility and matters having a bearing upon the offense about which 
he has testified. 

Retlinct aiuf Ktcro>,!i Examination . — Ordinarily the redirect exami- 
nation will be confined to matters brought out on the cross-exaniina- 
tioii, and the re<‘ross-examination will le confined to matters brought 
out on the redirect examination. But in these matters the court, in 
the interest of truth and justice, should be liberal in relaxing the rule. 

Ematnmtition hy the Court or n Member . — The court and its mem- 
bers may ask a witness other than the accused any questions that 
either side might properly ask »ich witness. If new matter, not 
properly the subject of cross-examination of such witness on his 
previous testimony, be elicited by questions of the court or its mem- 
liers, both parties will be permitted to cross-examine the witness 
upon such new matter. 

In questioning an accused the court and its members must confine 
themselves to questions which would have been admissible on cross- 
examination of the accused by the prosecution. 
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Questions bj' the court or its members and evidence elicited thereby 
are stibject to objection on projjer grounds by either aide and by 
members of the court. 

a. Leading qaesHont; amfngnoat and milleading qnettioni; ether ebjee- 
tioneUe quetiieni. — Leading Qw/itiom — Genrml R^de. — Leading ques- 
tions are questions whicli either suggest the answer it is desired the 
witness shall make, or whii-li. embodying a material fact, are, suscepti- 
ble of being answered by ii simple yes or no. A leading question ex- 
cept on cros'«-examination should lie excluded upon proper objection. 
For example, where a knife is introduced in evidence a witno'S should 
not be asked on direct examination wlicther it is the knife with winch 
he saw the accused stab Private A. He should be asked first whether 
he recognizes the knife, and if he answers that he does, then he may 
bo asked where he saw it, and what was done with it. etc. A question 
may be none the less leading, although it includes the prefatory 
phrase “Did you or did you not.” 

Exceptions. — I'o abridge the proceedings, the witness may be hxl 
at once to points on which he is to testify. The rule is tlierefore 
not applicable to that part of the examination of a witnevs which is 
purely introductory. For example, in a de.sertion caste, the policeman 
who suppoitedly apprdiended the accused may l«* asked whether at 
a certain time and place he .saw the accused. 

Wlien the witne.ss apjiears to be hostile to the [tarty calling him or 
is manifestly unwilling to give evidence, the court may, in its dis- 
cretion, jierniit the party calling hint to put leading questions. In 
lhi.s,eonne< tion, sw 1’2-i/t (Inifieachinent). 

When it appears that the witness had made an erroneou.s st.iteinent 
through a mere slip of the tongue, his attention may be directed to 
the matter by a leading que.stion in order to afford luiii an i>p|ior- 
tunity to correct the statement if he .so desires. 

Where, from the nature of the ease, the mind of the witness can 
not be directed to the .svihjiH-t of the inquiry without a particular 
specification of it, a leading qm'stion may 1 h> asked for that [iiiipose. 
Tlius, where a witness testified that he heard the accused make a 
certain stat(‘ment on a certain occasion in the hearing of ctu’tairi other 
persons, and such [XTsons are calhsl to confruilict the witness, each 
of them may be asked whether he heard the accused make tbe 
statement. 

In other cases the court, in its discretion, may allow lilieral de- 
partures from the rule but must always lie careful iu so doing not 
to allow an untruthful witness an opportunity to shape liLs testimony 
as he thinks the questioner desires, or the revcr.se, or to try to match 
it up with the testimony of other witnesses, from suggestions he may 
gather during his examination, and not ‘to allow either Uie trial 



judge advocste or counee] for the aocuaed, on direct examination, to 
intimate to a -witneas that hia testimoi^ on a material point ia -wrong, 
or ouj^t to bo changed except within the limits indicate above. 

Ambiffuoua and Uidendvng Qvestiom. — question which is un- 
bignoos or misleading should never be permitted either on direct w 
cross examination. Such a question is unfair to a witness, who may 
thereby be led into making an unintentional misstatement. More* 
over his answer may give a wrong impression to the court. Included 
in ambiguous or misleading questions are those embodying two or 
more separate elements or questions. Thus the question "Did you 
see the occused leave the quarters with a bundle under his atmt” 
really contains, four questitins. Under certain (‘ircumstancee the wit- 
ness's affirmative or negative answer might be intended to apply only 
to one of the four quetitions involved and might be understood by the 
court to apply to all of them. Also included ore questions which as- 
sume a fact not previou.s]y testified to by the witness. Thus the 
ciuestion "When you saw the accused was anyone with him!” 
would be improper unless the witness had previously testified that 
he had seen the accused. 

Oth<T Ohjf'ctwnablc QiuAtiofis. — Questions «hould not be asked for 
the piu'iKjse of suggi'sting matters known not to exist or that the 
rules of evidence clearly make inadmissible. See also 75a (Duties of 
court) and 122 (Degrading and incriminating questions). 

122 . COURTS-MARTIAL-RULES OF EVlDENCE-DcfndiBf and la- 
crimowtiag Qaestioas. — n. Cemgafsory teU-depad^ion, — ^Under A. W. 24 
no witness or deponent need answer any question not material to the 
issue when such answer might tend to degrade him. This privilege 
applies only to matters not material — i. e., relevant to the issue — 
whereas the privilege against ^elf-mcrimination covers all matters 
whatsoever, 

b. Comjniimy aeff-incriauaatfon. — ^The fifth amendment to the Consti* 
tution of the UnittHl States provides that in a criminal case no per- 
son shall be compelled “ to be a witness against himself.” The prin- 
ciple LMnbo<lied in this provision applies to trials by courts-martial 
and is not limited to the person on trial, but extends to any person 
who may be called as a witness. See A. W. 24 as to prohibition 
against compelling a witness to incriminate himself or to answer any 
question the answer to which may tend to incriminate him. 

If a witness states that the answer to a question might tend to 
mcriminate him, he will not be required to answer the question un- 
less it clearly appears to the court that no answer to the question 
could have that effect. 

Although an answer to a question apparently would incriminate or 
tend, to incriminate a witness, he can not refuse to answer where. 
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for instance, with respect to the offense as to which the privilege is 
asserted, he might suc(‘essfulW plead the statute of limitations, for> 
iner trial, etc. See 67, 68, and 69. As to waiver of privilege by ao- 
cus(>d testifying in his own behalf, see 1216 (Cross-examination). 

The privilege of a witne.ss to refuse to resimnd to a question the 
answer to which may incriminate him is a pensoiml one, which the 
witness may exercise or waive as he may see fit.. It is not for the 
trial judge advocate or accused to object to the (jiiestion or to check 
tlie witness, or for the court to exclude the question or direct the 
a’itness not to answer, nlllioui'h the court should advise an appar- 
ently uninfornicil witue-s of In-, rijrht to decline to make any answer 
which might tend to iiicrimm.ite him. 

The prohibition against counxdUug one t<» give evidence against 
himself is a prohibition of the use of physical oi‘ moral com]>ulsion 
to extort coimiiuniciitions from Iiiiu and not aii exclusion of his body 
as evidence when it is material. 

It follows that it would be appropriate for the tonri to order the 
accused to exjuise his body for the exainiimi ir>n by the court or by a 
surgeon who would later testify a.s to the results of his examination. 
Upon refu.'iil to obt'y the order, the aecusetl’s clothing might be i-e- 
moved by force. The accused might likewise be compelled to try on 
clothing or .shoes, or to place his Imre foot in tracks, or to sulimit 
to having his iingerprints made. 

128. COURTS-MARTIAL— RULES OF EVIDENCE— Privileged and Non- 

privileged Commuiiicationf. — a. General . — pni ileged c( annul ni<-ut ion is 
one that relates to miitters tK-eurring during a confi'dentml relation 
which it is the public [lolicy to protect. A witness can decline to 
.in.swer a question touching .such a conuiiunicatiou. ajnl where the 
privilege is that of the aecu-ed, or of the tlovernment, or «>f any iier- 
•son other than the witness, the court will not permit the witne.ss to 
an.sw'cr such question, except with the consent of the jieisou entitled 
to the benefit of the privilege or of the proper governmental authori- 
ties, a.s the case may bo. 

6. Certain privileged communications. — SU/fr ,s>rrc/M c/n/ Polic*’ Sr- 
<Tetn . — Coiiiniimieations made by iiiformant.s to public officers engaged 
in the discovery of crime are privileged. The ddiberatjona of courts 
and of grand and petit juries are privileged, but the re.sults of their 
deliberations are not privileged. Diplomatic corresiiondence, and, in 
general, all oral or written official cuininunicutions, the disclosure of 
which would, in the opinion of the head of the executive department 
or independent bureau concerned, be detrimental to the public 
intevest, are privileged. 

Hie privilege that extends to communications made by informants 
to public officers engaged in the discovery of crime .shoujd lie given p, 
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coiiunoD<-8eine interpretation, keying in mind botli the public interests 
and the interest of the accused. 

Comtntmieafions Between Buehand and Wife and Between At~ 
tormey and CUmt. — Communications between husband and wife are 
privileged; therefore neither may testify to confidential oomniunica* 
tions of the other unless the other consent. See in this connection 
120d (Interest or bias). 

The testimony of the attorney or his mterpreier, clerk, stenogra- 
pher, etc., as to communications between the client and the attorney, 
made while the relation of attorney and client existed and in con- 
nection with the matter for which the attorney was engaged, will 
not lie received by a court, unless such communications dearly con- 
template the commission of a crime; i. e., perjury, subornation of 
perjury, etc. Of course, communications prior to or subsequent to 
the relation are not privilegM. Tl>e client, but not the attorney, 
may waive this privilege. 

The purpose of the privilege, extended to communications be- 
tween husband and wife and attoimey and client, which grows out 
of a recognition of the public advantage that accrues from encourag- 
ing free communication in such circumstances, is not disregarded by 
allowing outside parties who overhear such privileged communica- 
tions to testify to what they have overheard. It would not be per- 
mitted, however, for one of the minor children of tiie paients. who 
might rea-sonably be presumed by the paretits not to understand what 
they were talking about, to testifj to coimminications overheard by 
such child. 

Confide ntial Paptn . — The reijorts of special inspections by the 
Inspector (Jenernfs Ilepartment are confidential documents and the 
testimony taken is considered a part anch parcel of such reports. 
There is no law or regulation which requires copies of the evidence 
contained in these confidential reports to be furnished to officers 
whose conduct has been under investigation. So also the reports of 
The Judge Advocate General to the Secretary of War have always 
been regarded as confidential communications, and it has not been 
the practice to furnish copies of them to parties outside the depart- 
ment in the absence of special authority from the Secretary of War. 

e. Carlain HonprivUeged eammameatioas. — Telegrams . — Neither private 
telegrams nmr the information regarding them that comes to the 
knowledge of telegraph operators, either military or civil, are privi- 
leged. Telegraph operators, both military and civil, may be ordered 
or subpoenaed to testify before a court-martial as to private tele- 
grams, and private telegrams may be brought before a court-martial 
by the usual process. 

Oom/namcatioM to Medioal Officers and CivSian Phystcinns.-^ 
It is the duty of medical cokers of the Army to attead dficei-s and 
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holdiers when su'k, to mnke the annual physical examination of 
officers, and examine recruits for enlistment, and they may be spe- 
cially directed to observe an officer or soldier or siiccially to exam- 
ine or attend them. Such observations, examination, or attendance 
would be official and the information acquired would be official. 
While the ethics of the medical professi«m forbid them to divulge 
to unauthorized' persons the information thus obtaiueil asuli the .state- 
ments thii.s made to tlicin. .such iiifoniinlion aiidtettvtmiMtilts do not 
possess the character of privileged communicntaiwiwicij oi , ,t 

The communications Iwtweeii civilian pliysiKlahoundt plAient are 
not privileged. 

124. COURTS-MARTIAL— RULES OF EVIDENCE— Credibility of Wit- 
MiMt; lotpoacbmciit of Witaeste*. — a. Credibility of witneuet . — The crt'dt- 
bility of a witness is his worthiness of belief, and is deteriiiined by 
his character, by the acuteness of lii.s powcr.s of observation, the 
accuracy and rctentivciicss of his inciiiory, by his general iiiaiiiier in 
giving evidence, hi.s relation to the matter in i.-.-uc, In- appearance 
and deportment, by his fnemlsiiips and piejmlices, by hi.s general 
reputation for truth and veracity in the coiniminity where he lives, 
by comparison of his testimony with other stateiiieiils made by him 
out of court, by comparison of his testimony with that of others, 
etc. See in this connection 1216 (Cro.«s-ex!miiuafiou). The court 
will draw its own conclusions as to the credibility of the wilnes-, and 
attach such weight to lus evidence ns hi.s credibility may warrant. 
There may be cases in which the court would lx* ju-stified in attach- 
ing no weight at all to the testimony of a witne-ss. In general, a 
witness gains no corroboration merely by repeating his statements a 
number of tunes to the same effivt. Heiuv. similar stahmicnts made 
by a witness iirior to thedrial consistent with his present, testimony 
are in general not admissible to corroborate him. But this is only a 
general rule, and theiv are some situations in w'hicli such statements, 
having a real evidential value, are admissible. For example, if a 
witness is impeached on the ground of bias due lo a quarivl with the 
accused, the fact that before the date of the quarivl he made an 
assertion similar to his pre.sent testimony tends to show that his 
present testimony is not due to bias. So, also, where he is sought 
to be impeached on the ground of collusion nr corru{>tion the circum- 
stances of the case jnay show that such prior .statements have such 
evidential value as to make them admissible. 

A conviction may be based on the uncorroborated testimony of an 
accomplice, but such testimony is of xloubtful integrity and is to be 
considered with great caution. 

b. impeachment wHaetui, — General. — ^Tm]>eacliment signifies the 
process of attempting to diminish credibility. The credibility of 
any witness, including an accused, may be attacked. 
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Tbe general rule is that a part; is not permitted to impeadi hie 
own eritness; that is, to attempt deliberate]; to discredit him. Soch 
inconsistencies, however, as incidentally develop between witnesses 
for the same side are not impeachments. The general rule is sub- 
ject to a few exceptions. Thus, where a party is compelled to call a 
witness whom the law, or circumstance*, of the case, make indispen- 
sable, or where a witness piovcs unexi)ecte(lly hostile to the party 
calling him, such party is permitted to impeach the witness. In 
the latter case it must first appear that the witness is hostile and 
that the party calling him has been surprised by the evidence given 
by (he witties-t^. The witness may then be asked if he has made 
inconsistent statements out of court, the time, place, and circum- 
stances of the statement being described to lum in detail, and upon 
his denial witnesses may be called in proof that he did make them. 
While a party surprised by the hostile evirh-iice of his own witness 
may impeach such witness as indicated above, the party is not per- 
mitted to attack the reputation of such witness by showing that his 
general character is bad. ’ 

Vartotu Oroundu — dernral lack of veraciti /. — Where impeachment 
of a witness on this ground is uinlertaken. the iiDi>eaching evidence 
must be limited to evidence of his general rci>iitation for truth and 
veracity in the community in whi<-li he lives or pursues his ordinary 
profession or business. In the military service “community'’ may 
include the witness’s organizati<»n, post, nr .etation. Personal opinion 
as to character is not admissible, except that a witness may, after 
testifying that lie knows the reputation of the person in question as 
to truth and veracity in the community in which he resides or 
])ursues his ordinary (irofession or busiiii‘ss. and that such reputa- 
tion is bad, be further asked whether or not from his knowledge of 
'"Uch reputation he would believe the jicrson in question on oath. 
After such iuipeacliing evitlcnce. evidence that the witness’s general 
reputation for truth and veracity in such community is good may be 
Used in rebuttal. 

Conviction of crime . — Evidence of conviction of any crime is 
admissible for the purpose of impeachment where such crime either 
involves moral turpitude or is such as to affect the credibility of tiie 
witness. Proof of such conviction may be made by the original or 
admi.ssib]e copy of the recoixl thereof or by an admissible copy of 
the order promulgating the sentence. Before introducing such proof, 
the witness must first bo questioned "with reference to the conviction 
Miught to be siiowu, in order that he may have an opportunity of 
denying or of admitting and explaining it. If tbe witness admita 
(he conviction, other proof is unnecessary. Evidence relating to an 
offense sot involving moral turpitude or affecting the credibility of 
the witness should be excluded. 
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''Inconsistent stafemcnfs . — A wifness may be impeached by showing 
by any competent evidence that he has previously made a statement 
inconsistent with his testimony on the stand. The foundation for 
the introducticm of evidence of the making of an inconsistent oral 
statement must first be laid by asking the witness on cross-examina- 
tion if he did not make the inconsistent statement, at the same time 
directing his attention to the time and place of such statement and 
the person to whom it was made. If the witness udinii» making the 
statement, no other proof that he made it is admissjlde. If lie denies 
making the statement or testifies that ho docs not remember whether 
he made it or not. evidence that he made it may be introduced. 

If the incon.«istent statement ia contiiincd in a writing siijned by 
the witness, the writing should lie shown to tlic witne-vs, and he Oionld 
be asked to identify his signature (hereon. If he admits his signa- 
ture, the writing then becomes admissible in evidence. If he does 
not admit his .signiitiiiv, it may lx* otherwise proved, and the writing 
will then become admissible in evidence. 

The fact that tBe inconsistent statement was made iii the course of 
an investigation or at another trial does not make proof of the 
making of such statement inadmissible for purposes of impeachment. 

Proof of the making of an iiK-onsi'.tent statement relating only to 
a collateral fact and not to any issue in the case is not admi-ssiblc. 

A witnes.-. ha.s a right to explain any apparently inconsistent state- 
ment previously made by him and may. if excused from the stand, 
be ivcalled for that purjioso. 

Prefo/iice, bias, etc, — Prejudice, bias, frieiiddiij), former cjiittrivl-. 
relationship, etc., may be shown to dnoiiiish tlie cnvlibilily of the 
witne.ss, either by the testimony of other witm*sst‘s or by cross- 
examination of the witness him«H'lf. Such matters arc never re- 
garded as collateral. 

125. COURTS-MARHAL— RULES OF EVIDENCE— Judicial Notice- 

Certain kinds of facts need not be proved hccaii.se the court i^ au- 
thorized to recognize their existence witliout proof. Such recogni- 
tion is termed “Judicial notice ’’ 

The principal matters of which a court-martial may take judicial 
notice are as follows: 

The Constitution, treaties, and other general laws of the TTiiited 
States; the law of nations: tlie common law: the law.s of the State, 
Territory, or posse.s.sion of tlie United States (including the District 
of Columbia) in which the court l.s sitting; 

The great seal of the Unitetl States and those of its possessions 
and of the several States and Territories; the seals of all courts of 
record of the United States and its Territories and posse.S8ions and 
of the several States; the seal of a notary public; (he seal of The 
Adjutant OeneraPs C^ce; 
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The ordinary divisions of time, us to years, months, weeks, etc.; 
facte and laws of nature, including their ordinary operat ions 
and effects; and general facts of history; 

The political organization of the Government of the United States 
end its Territories and possessions and of tlic several Stales and their 
chief officials; and current political conditions of war and pence; 

The organization of the Army, including (he regulations ixkting 
thereto, the Army Begulations, the Official Army Register, the Army 
List aMd Directory, the provisions of this and other official Anny 
manuals, the existence and hwation of military departments, corps 
areas (service commands), reservations, posts, and stations of troops, 
as puhlislicd to the Army; the fact that an officer helongt, to a certain 
organization, hrancli. etc.; 

General orders, bulletins, circsilars, and general court-martial 
orders of the War Department; treneral orders, bnllelins, circulars, 
and general court-martial order- of tlu* .‘iiilliority apjmmting the court 
and of all higher authority; ninl 

Price of aiticlcs i-siied or used in the Military Establishment when 
published to the Army iii orders, bulletins, or price lists. 

The seal of The Adjutant Generals Offiie on a certificate is jnunxi 
facie evidence tliut the signature thereon is that of The Adjutant 
General or one of his assistants. 

Tlie principle of judicial notice does not prohibit the court from 
receiving evidence of a fact of which it is authorized to take judicial 
notice, and, if not satisfied of the fact of which it is asked to take 
judicial notice, it may resort to any authentic source of information. 
For examiile, where the terms of a general ordei- of the War Deport- 
ment are material, the court may send for a copj of the order. 

It is customary for the side desiring the court to take judicial 
notice of a given fact to ask the court to do so, at the same time pre- 
sent ing any available authentic .source of information on the subject. 

126. COUltTS-MARTIAL— RULES OF EVIDENCE— MiiceUaneoaa Mat- 
tart: Inknt; StipulatioBa; Waiver of ObjeclioBi. — n. Intent. — ficncraJ . — In 
certain offenses, as murder, larceny, burglary, and desertion, a spt'cific 
intent is a necessary element In such a case the specific intent must 
be established either by indejiendent evidence, as, for example, words 
proved to-liave been u-cd liv the oflender. or by inference from the 
act itself. 

In dther offenses, as sleeping on post, drunkenness on duty, neglect 
of duty, and absence without leave, i^ecific intent is not an element, 
and proof of the act alone is sufficient to establish guilt. Other illus- 
trations and details as to evident^ of intent in tite more usual cases 
are included in Chapter XXVI (Punitive articles). 
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J>ruit]le«meti . — It is a jiieneral rule of law that volimtary dninkea- 
ness, whether caused liquors or drugs, is not an excuse for erime 
committed while in that condition; but it may be considered as affect- 
ing mental capacity to entertain a speciiir intent, where such intent 
is a necessary element of the offense. 

Such evidence sliould be carefully scrutinized, as drunkenness is 
easily simulated or may have been resorted to for the purpose of 
stimulating the nerves to the point of committing the act. 

In court.s-inartial, however, evidence of drunkennesh of the accused, 
as indicating his state of mind at the time of the alleged offense, 
whetlier it may be considered as properly affecting the is.siie to be 
tried, or only the measure of punishment to be awarded in the event 
of conviction, is generally admitted in evidence. 

As to proof of drunkennes.*,, see 145 (Dmiikeniiehs on duty). 

Ignorance of faot. — Ignorance or mistake of fact will exempt a 
person from criminal responsibility, provided alway.‘- it is an honest 
ignorance or mistake and not the result of careles.-.ness or fault on 
his part. Examples appear in Chapter XXVI (Punitive articles), 
e. g., 134. 

Ignorance of Law. — Ignorance of the law is not an excuse for a 
criminal act. This rule may be partially relaxed by courto-martial 
in the trial for purely military offenses of -soldiers recently enlisted. 

For example, a recruit might be permitted to (-how that the Articles 
of War had never been read to him as required by A. W. 110, While 
such evidence would not amount to a defense, it could Ijc regarded by 
the court as an extenuating circumstance. 

ft. Stiptdatwm. — An to forte . — ^The parties may make a written or 
oral stipulation of the existence or nonexistence of any fact. A 
'stipulation need not be accejited by the court, and should not be ac- 
cepted where any doubt exists as to the accuseil's understanding of 
what is involved. A stipulation which practically amounts to a con- 
fession where the accused has pleaded not guilty and such plea still 
stands; and a stipulation of a fact which if true would operate as a 
complete defense to an offense charged should not ordinarily be ac> 
edited by the court. In a capital case and in other important cases 
a stipulation should be closely scrutinized before acceptance. The 
court is not bound by a stipulation even if received. For instance, 
ite own inquiry may convince the court that the stipulated fact was 
not true. The court may pennit a stipulation to be withdrawil. If 
so withdrawn, it is not effective for any purpose. 

A« to’ testimony and documentary evidence. — ^The parties may stip- 
ulate that if a cerfkin person were*pre8ent in court as a witness, he 
would give certain testimony under oath. Sec f&o in this connection 
(irt^ulation whidi warrants denial of continuance). Such a stapula- 
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tion does not admit the truth of such testimony, nor does it add any- 
thing to the weight of tlie testimony. Such stipulated tes-timony may 
be attacked or contradicted or explained in the same way as though 
the witness had actually so testified in person. The principles as to 
acceptance and withdrawal of stipulations as to facts a^iply here; but 
the court may lie more liberal in accepting stipiil.-ition.s as to testimony. 

Subject to the siine ob.-.ei vations as to stipulations a.s to testimony, 
stipulations may he made a- to the contents of a diK-iiinent. 

C. l^aioer of objtclions . — The prasw-ution or the defen'-e may in open 
court either orally or in writing waive an objection to the admissi- 
bility of offeivd evidence. Such a waiver adds nothing to the weight 
of the evidence nor to the credibility of it-' source. The court in its 
discretion may refuse to accept, and may permit the withdrawal of. 
any such waiver. There i-. no prescrilx*d form for making a waiver. 
Thus, if it clearly apjiears that the defense or prosecution uiidei stood 
its right to object, any clear indication on its part that it did not’ 
desire to assert (hut right may lx* regarded as a waiver of such obji'C- 
tion. Howeier. a nniver of an objection doc> not ojierate as n con- 
sent whore con.seni is rctimrcd. and u mere faihiiv to object doe- not 
amount to a waiver excejit as otherwise stated or indicated in this 
manual. 



CHAPTER XXVI 
PUNITIVE ARTICLES 

127. PUNITIVE ARTICLES— SyM^tit sf dn|rtw< — ^In this i^opsis the 
left-hand references are to paragraphs; the right-hand, to pages, 

Far. r«t« 

128. Preliminary atatemenl 140 

128. A. W. 54, Praudulrnt enlistment — . 140 

IM A. W. 68: 

a. Desertion — 142 

b. Attempting to desert 145 

181. A. W. 50. -Advisliig, persnadtiig. or assisting desertion 145 

182. A. W 01, Absence without leave 146 

138. A. W. 63, Plsreapect totriinl a superior 4iffleer - 146 

134, A. y/. 64; 

а. Assaulting superior oflit-er ... 147 

б. Disobeying superior o(lle<T . - - . 148 

135. A. W. ffi: 

а. Assanltliig a warrant (‘flieer iir u noiieoiiunUsioiK'd olileer. 146 

б. Dlsolteying a warrant nflieer or a nnnriinimissioneil nfflccr l.'iO 

o. Using til lea telling or insnltiiig laiigiiiigo or behaving in an 

Inauhortlinate or disrespectful maimer toward a warrant 

officer or a HOIK oniinlssiimcd o/n« er . . .. ISO 

186 A. W 66 

a. Attempting to create a mutiny or sedition .. .. , .. l.TO 

b Itegiiiniug or Joining in a mutiny or HOditlon _ ISl 

c. Cauaiiig or exciting a mutiny or setlltion 161 

187. A W 67: 

a Kailtire to suppress uuiilny or sedition — 152 

,6 Failure to give inforiuHtioii of mutiny or sedition — 162 

m A. yr. 68; 

o. DisobedleiK-e of orders Into arrest or roufliiement 162 

b. Threatening, drawing a weaisin upon, or offering violence to, 

an officer. memlsT of the Army Nurse Corps, warrant oHicer, 

band leadtT, or noiK'oinniissloued officer .... 168 

138. A. W. 60; 

a. Breach of arrest 153 

b. Escape from eimflneineut . _ — 1S4 

140. A. W. 73: 

a Beleasiug a prisoner without proper authority 164 

b. Suffering a prisoner to esi-spe tlirongh neglect — .. ... 165 

e. Suffering a prisoner to escape tbrongb design 165 

141. A. W. 76; 

rt, IClsbcdiavinr before the enemy 168 

b. Knnnlng away before the enemy 180 

142. A. W. 82; Being a spy. 157 

148L A. W. 88, Suffering military property to be lost, etc 167 

144. A. W. 84; 

a. Selling or wrongfully disposing of nrilitary property 168 

b. Willfully or tbrough neglect Injuring or losing mUltary 

pniissty 186 


. 188 
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Vtr. **•«• 

145. A. W 85. Bolnf? fotiml drnnk on duty 150 

140. A. W. 80 : 

n. BWiig loU'wi drunk on poxt 100 

b. BfliiR fod»d slHoplng on iMi*.t 101 

e. Leuvliig bofoie lieiu;; i‘uiiei-»‘d 161 

14T. A. W. 80: 

a. I'liininlttlnB nny wnsto or spoil 101 

b. Wlllfnllv (Ipxtroylng protierty 161 

c. Ooinmitti'>k dsprpdiitloD or riot — 101 

d. Itol'iisliif; or omltlinR to «<•<> ropnrutioa intido.. 102 

148 A. W. 02: 

«. .Miirtlni. - - 102 

6. Iliilic. - _ - . 10 > 

149 A. W. 03: 

Oi. Miin'.lHiiaOri'r _ . lO-i 

b. Ma,\h)‘in- --------- ... — 167 

ft Arson — - .- — — -- 1^^^ 

d. HurgUii > — - - - - - — " ■ 

ft llousnlii.siku.s 100 

f. Uol>li(‘r,t - --- — - - -- 110 

g. Lnict>n.\ - - - HI 

b- EiuIwmi' ' n'‘iit - — 173 

i TorJurj H4 

j FoiBoio - - - - - 

J(. Sodoiii.N^ -- H7 

I. A.ss!iult ''Itli inU'iit to toinmit uii.v t<*loii.t -- 177 

AstaUlt 177 

Assault «ith inlout to murdoi 

Assault with lut<mt to t'Muiiiit m;ins).niuliici . — 17!) 

Aavaillt wItL int<'iil to tsjimiiil laix- 17'* 

Assault with mtont to mli 179 

Ass.iiilt with liitont to »oiuniIt slll^>Ill^ ISO 

m Assuiill '"■•t** inlout t«> d > loalih Uni in wiih .i dansoiutis 

niLiiipoii, lusti'umeui, or oilier tUiiiR 180 

II . Assault ■"ith Intent to do bodily barm. ISO 

150 A. W. 94: 

а. MuklnB <ir mus'iis to la* iii.i'l'* a false or frnlididi'nt elalni-- 180 

б. FiehOiiliiiK or c.iUsniB to la* ius*seated foi appioful or luj- 

nit'ut u false or fraudulent claim 181 

ft Entering Into an nKreement or conspiracy to defraud the 

United Slati'.s tlirougb false claims - 182 

i. Making, using, procuring, or advising the nnikiiig or use of a 

false writing or utber paia*r lii connection with claims 182 

e. False oath 1“ cniinectloii with cl.iims 183 

f. Forger,v, etc. of signature in isniins'tlon with t lalms 183 

g Dellvi'rinR leas Itm" amouiit < ailed for In locelpt 183 

h. Making or delivering receipt wllliont having full kiiovv ledge 

that the same is true 184 

i. Stealing, emlH**zlemeut, ailaappropTlatlon, sale, etc., of mili- 

tary proiierty or uione.v -• 18^ 

I PurchoalUK or receiving in idedge of military proia*rly 185 

161. A. W. CouJucl uiila*coadiig an offlei'r and a geiuleaiai' 186 
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fe A. W. Ml 

«. biaoWten and ne«ieeta to tha itrejodfee of good ordar and mlil- 

taiy dteclpllng — IdT 

A. Oondnet «t a natoie to bring dlacredlt upon tbe adlttaxg 

service 188 

a Crimea or offenses not capital 188 

Asaanlt — 189 

Asoanlt and battery 189 

Ctterlng a forged lustibmrnt 189 

At tempts 199 

Boriili'g buildings, ressels, lumber, stores, arms, ammunl* 

tlon, etc — - 191 

False swearing 101 

m PREUMINARY STATEMENT.— Articles 65, 56, 57. 60, 62, 70, 71, 


72, 74, 75 (parts only), 76, 77, 78, 79, 80, 81. 87, 88, 90, 21 are 
omitted from this chapter, as the ofienses denounced by them are of 
such infrequent occurrence. In case of any doubt ^ith respect to 
such an offense that is not resolved by a reference to the pertinent 
Articles Of War and any interpretations thereof that may be included 
in App. 1, and to the form of specificatioq (App. 4), reference sliould 
he had to authoritative military precedents. 

128. nm-FOURTH ARTICLE OF WAR. 

FRAUDULENT ENLISTMENT 

Kscaasims. — A fraudulent enlistment is an enlistment procured 
by means of either a willful — ^i. e., intentional — misrepresentation in 
regard to any of the qualifications or diaipialifications prescribed by 
law, regulation, or orders for enlistment, or a willful concealment in 
regard to any such disqualification. 

Misrepresentation and concealment include any act, statement, or 
omission, which has the effect of conveying what is known by the 
applicant to be an untruth or of concealing what be knows to be 
the truth concerning his qualifications or disqualifications for enlist- 
ntent 

Misrepresentation or concealment may be with respect to matters 
which, if truthfully stated or revealed, would induce an inquiry by 
the lecmiting officer concerning the qualifications or disqualifications 
for enlistment, such as matters called for by questions as to previws 
service and previous applications for enlistment. Where a soldier 
again enlists without a discharge, be riiould be riiaxged under A. W. 
64 if he has received pay or allowances, otlwwise he diould be 
charged under A. W. 96, See 162a. 

Jl person who procures himself- to be enlisted means of several 
toillM misn^preseatarioBs and concealments as to his qualificatioiis 
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for the one enlietment m procured and receives pay and allowanoes 
under such enlistment commits but one offense under A. W. 54. 

Proof. — (a) The enlistment of the accused in the military service as 
alleged; (6) that the accused willfully — ^i. e., intentionally — misrep- 
resented, or concealed a certain material fact or facts regitrding his 
qualifications for enlistment as alleged: (c) that his enlistment was 
procured by such intentional misn'presentation or concealment; and 
(d) that under such enlistiiieut the accused received either pay or 
allowanoes, or both, as alleged. 

The receipt of pay or allowances should be proved by direct evi- 
dence if such evidence is reasonably available, but may to proved by 
circumstantial evidence — i. e., by Jiierely .showing that accused was on 
duty under such enlistment a siiflicjeut time to warrant the infei’euce 
that he had been fed or sheltered dr b‘)th. Whatever was furnished 
accused while in confinement landing trial for the fraudulent enlist- 
ment, or transportation furnished acctised for the convenience of the 
(rovernment, is not considered an allc»wance. 

Where concealment of a dishonorable di«ebarge is alleged, the final 
indorsement on (he service record is comiietent evidence of the 
dislionorable discharge. 

AVhere it is sought to prove that the accused enlisted at various 
tiine.s under different names, his identity as the person so enli.sliiig 
may to in-oved, jirimu facie, by photostat copies of the various enlist- 
ment and identification records with the certificate of The Adjutant 
(Icncral, or one of his assistants, as official custixiian of such records, 
that the fingerprint record.s aecompauying tlie various enlistineut 
records have been conqmred by a duly qualified fingeriirint expert on 
duty as sucli in his office and (hat such fingerprints are those of one 
and the same person, See Hi.") (Judicial notice). 

Where an accused is being held omler susjiecled fraudulent enlist- 
ment or desertion at a post where he is unknown, his fingerprints 
shoidd be taken and forwarded to The Adjutant (lenerul for identi- 
fication. In such a case the identity of the accused may be estab- 
lished, priniR fiK'ie, by the testimony of the person who took such 
fingerprints or by .some one who was present at the time they w'ere 
taken, together with the certificate from the office of The Adjutant 
General as atove provided. Of course, fingerprints are not the 
only method of identification. A witness may be available who has 
known the accused in his several enlistments and can identify him. 
So also signatures on the enlistment lecords, tattoo marks and scars 
on tlie body, jieculiaritics and deformities, may be used to establish 
identity. 



i«k nvtY^icmiymcLE OF WAR. 

■. DESERTION 

Kmuinb — ^Desertion is absence without leave accompanied by the 
mtention not to return, or to avoid hazardous duty, or to shirk impor- 
taftt service. 

dbitiicc witJbMf (mdc wiik hrtcirf aet to rclanb— Both elements are 
essential to the offense, which is complete when the person absents 
himself without authority from his place of service (which is for 
him *4he service of the United States”) with intent, not to return 
thereto. A pnnnpt repentance and return, while material in ex- 
tenuation, ie no defense. The fact that such intent is coupled with 
a purpose to return provided a particular but uncertain event hap- 
pens in the future, or to report fur duty elsewhere, or again to enlist, 
does not constitute a defense. Unless, however, an intent not to 
return to his place of duty exists at the inception of, or at some 
time during the absence, the soldier can not be a deserter, whethei- 
his purpose is to stay away a definite or an indefinite length of time. 
If a soldier while in desertion again enlists and deserts while serv- 
ing under the second enlistment, be is amenable to trial for both 
desertions. 

Under A. W. 28 any soldier who “without having first received 
a regular disdiarge again enlists in the Army or in the militia when in 
the service of the United States, or in the Navy or Marine Corps 
of the United States, or in any foreign army shall be deemed to have 
deserted the service of the United States.” Such enlistment is nut 
only no defense to a charge of desertion but is prime facie proof of 
it. His presence in the military service under such eulistment 
is not in itself a return to military control with respect to his former 
enlistment, although such return ma.v be effected thi’ougb his volun- 
tary disdusure of the facte or through the discovery of the facte 
wi^out his aid. For example, where such a deserter is confined 
by his commanding otBcer as a result of infurnmtiou I'eceived from 
the War Department, his desertion should be regarded as terminated 
by apprehenrion. In a ease of a soldier enlisting without a discharge, 
the specification charging desertion shonld follow the usual form, 
the desertion being alleged as having occnired on the date ai'cuaed 
absented himself without leave. If not absent without leave before 
he again enlisted, ho becomes so absent at that time. 

Ah $ tme t miAqat kmat wi& iatsal to avoid hatariomB iuty or wM infant 
f» iMt h^arUml sareiM^Under A, W. 28 any persem subject to mili- 
tary law wlio ‘^oits hie organization or place of duty with the 
ifttoit' to avdd hazardous duty or to duik important service ritaB 
m deemed a deserter.” The “hazardous duty” ta “important serv- 
jee” may ineludo sueh service of troc^ as strike or riot duty; ehi- 
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ployinent in aid of the civil power in, for example, protecting prop- ' 
erty, or quelling or preventing ‘disorder in times of great public 
ilisasler; embarkation for foreign duty or duty beyond the conti- 
nental limits of the United States; and, under some excejitional cir- 
cumstances sucli as threatened invasion, entrainment for duty on the 
border. Such services as drill, target practice, maneurers, and prac- 
tice marches will not ordinarily be regarded as included. 

Proof. — ((?) That the accused absented himself witiiout leave, or 
remained aWiit witiiout leave from hi.s pbico of sendee, organiza- 
tion, or place of duty, as alleged; {(>) that he intended, at the tune 
Ilf absenting himself or at some time during his absenre, to remain 
away jieiinaiieiitly from such place, or to avoid hazardous duty, or 
to shirk important service as alleged: (c) that his absence was of a 
duration and was terminated ai. alleged; and (d) that tlie de.sertion 
was eoniinitted under the cireuiiislaiices alleged: e. g., in tlie execu- 
tion of a certain oonspiracy or in time of war. As to time of war, 
.see 125 (Jiidieml notice). 

dbseacc ivitkoaf leave. — Absence without leave is usually proved, 
prima facie, by entries on the morning report. See 116 and 117 and 
W. D.. A. G. O. Form No. 44. But the morning report, even though 
it refers to the uccusi'd as a ‘’ileM»rter.'* is not coiiijilete evidence of 
desertion; it is evidence only of absence without leave, and it is still 
necessary for the trial judge advocate to prove an intent to remain 
]ieriiiun«>ntly absent, or else to avoid hazardous duty or to shirk 
iiiqioitaut service. The condition of absence without leave with 
resjiect to an enlistment having onee iieeii sliowii to exist may he 
presumed to have continued, in the absence of evidence to the con- 
trary, until the accused’s return to iiiilituiy control under such eiilis't- 
meiit. Wliere a soldier during one eiilisiiiieiit again enlists or at- 
tempts to enlist while on a duty .slaliis or while on pass or furlough, 
he by that act abandons such status of duty, [lass, or fui'lough, and 
twin that moment liecoines aliseiit without leave with resiiect to the 
former enlistment. Similaily a soldier nhsent on a short pass from 
his station who, for instance, is found on Iward a steamer bouud 
for China may lie regarded as having abaiuloiied any authority he 
might have for such ab.seiice and to lie ubsent witiiout leave, although 
he may not have gone beyond the area fixed in the pass and the pass 
may not have expired. 

iHttnU — If tlie condition of absence without leave is much pro- 
longed, and there is no satisfactory explanation of it, the court wdll 
be justified in inferring from that alone an intent to remain [lerma- 
nently ahseiit. However, a plea of guilty of absence without leave 
to a charge of desertion is not in itself a sufficient basis for a con- 
viction of desertion. In such a case no inference of tlie intent not 
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to mtorn aiiBes from atk; admissiocu/hivolTed in' the |dM, and tlieto* 
ta% to warrant conviction of dea^mt, evidence^ radi ae evidoaoe 
of a prolonged abaanoe or other ciicanistanceS) must be introdnoed 
|com which the mtent in desertion can be inferred. Buoh inference 
may be drawn from snch circumstanoes as that the accused attempted 
to dispose of his nnifonn or other property; that his civilian dothes 
were missing; that he purchased a ticket for a distant point or was 
arrested or surrendered at a consdcrable distance from his station; 
that he attempted to secure passage or to stow away on a ship; that 
while absent he was in the neighborhood of military posts and did 
not surrender to the military authorities; that he was dissatisfied 
in his company or with the military service; that he had made 
remarks indicating an intention to desert the service; that he was 
under charges or had escaped from confinement at the time he ab- 
sented himself; that just previous to absenting himself he stole or 
todc without authority money, civilian clothes, or other property 
that would assist him in getting away. On the other hand, previous 
excellent and long service, the fact that none of the property of 
the accused was missing from his locker, and the fact that he was 
under the influence of intoxicating liquor or drugs when he ab- 
sented himself, and that he continued for some time under their 
influence, etc., are circumstances which the court may regard ae 
a basis for a contrary inference. Although accused may testify 
that he intended to return, such testimony is not ocmipelling as the 
court may believe or reject the testimony of any witness in whole or 
in part. The fact that a soldier intends to report or actually reports 
It another station does not, on the one hand, prevent a conviction 
for desertion, as such fact in connection with other circumstances may 
tend to establish his intention not to return to his proper place of 
luty. On the other hand, a soldier absent without leave from his 
slam of service and without funds may report to another station for 
xansportation back to his original place of duty, and such a cir- 
jumstanoes would, of course, tend to negative the existence of ench 
intent. No general rule can be laid down as to the effect to be 
pven to an intention to report mr an actual reporting at another 
itation. 

Where the accused soldier enlisted without a discharge (see A. W. 
!8), the proof should include proof that the accused was a soldier In 
k eertain organization of the Army; and that, without being dis- 
sharged from such organization, he again enlisted in the Army, or in 
he militia when in the service of the United States, or in the Navy, or 
he Marine Cmps of the United Stotes, or in some foreign atffl^. 

the method of proving the fact that aocissed wag nM discharged 
fonn his prior enlistmeDt. see 1A9<7 (Disordcmt and lugjlectoj-eto.). 
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b. ATTEMPTING TO DESERT 

DitcmahM . — An attempt to desert is an overt act other than mere 
preparation toward accomplishing a purpose to desert. Tlie attempt 
to desert may be with the intent not to return, to avoid hazardous duty, 
or to shirk important service. Once the attempt is made, the fact 
that the soldier desi.'its, either of his own accord or otherwise, does 
not obliterate tlie offen.se. An instance of the offense is: A soldief 
intending to desert hides himself in an empty freight car on the 
IMJst, intending to effect hLs escutie from the post by being taken out 
in the ear. Entering the car with intent to desert is the overt act. 
See discussion of desertion. 

Proof. — (fl) That the accused made the attempt by doing the overt 
act or acts alleged; (l>) that he intended to de.sert at the time of doing 
such act or acts; that is, he then entertained the intent not to return, 
or the intent to avoid hazardous duty or to shirk important service as 
alleged; («) that the attempt was made under the circumstances 
alleged ; e. g., in the execution of a certain conspiracy or in time of 
war. As to time of war, see 125 (Judicial notice). See comments 
under Proof of desertion. 

131. Fim-NINTH ARTICU OF WAR. 

ADVISING, PERSUADING. OR ASSISTING DESERTION 

Dneoarioa. — See 130. 

The offenses of persuading and assisting desertion are not complete 
unless the desertion occurs; but the offense of advising is complete 
when the advice is given, whether the person advised deserts or not. 

It is not necessary that the accused act alone in giving the advice 
or assistance or in the persuasion: and he may act through other 
[lersoiis in committing the offenses. 

Proof. — (a) That the accused in tlie manner and form alleged, ad- 
vised, used persuasion to induce, or knowing!}’ assisted a certain 
person subject to military law to desert as alleged; (6) if charged 
with persuading or assisting desertion, that such certain person de- 
serted as alleged (see Proof of desertion), and, where persuasion is 
alleged, that he was induced to do so by such persuasion; and (r) 
that the act of advising, iiersuading, or assisting was done, if so 
alleged, in time of war. See, however, paragraph 125 (Judicial 
notice). 

182. Sim-PIRST ARTiaE OF WAR. 

ABSENCE WITHOUT LEAVE 

• 

Diwiahw. — The article is designed to cover every case not else- 
wliM-e provided for whore any person subject to military law is 
through hia own fault not at the place where he is required to be at 




'•'tooe when he dioiild l>e them. Tbe fimt et the miiliide>-itibiat 
mLOjag to the properly appoutted place of doiy-^-applies whether 
80 ^ j^ce is app<nnted ss a rendezvous for several or foe one only. 
’Thus it would epply in the ease of a soldier failing to report as tte 
Idtchen police or leaving such duty after reporting. 

A soldier turned over, upon application under A. W. 74, to the 
civil authorities, is not absent without leave while held by them under 
' such delivery. So. also, where a soldier, being absfflit with leave, or 
abamt without leave is held, tried, and acquitted by the civil authori- 
ties, his status as absent with leave, or absent without leave, is not 
thereby changed however long he may be held. Where a soldier is 
convicted by the civil authorities, the fact that he was arrested, held, 
end tried does not excuse any unauthorized absence, and the status of 
absence without leave is not changed by an inability to return through 
sickness, or lack of transportation facilities, or o^er disabilities. 
But the fact that ail or part of a period of unauthorized absence was 
in a sense enforced or involuntary, should be given due weight when 
considering the punishment to be imposed. 

Praof. — ^Where the accused fails to appear at or goes from a place of 


duty— 

(a) That a certain authority appointed a certain time and place 
for a certain duty by the uccuee<1, as alleged; and (b) that the ac- 
cused failed to report to such place at the proper time, or, having so 
reported, went from the same without authority from anyone compe- 
tent to give him leave to do so. 

Where the accused is charged with absenting himself without 


proper leave — 

(a) That the accused absented himself from his command, guard, 
quarters, station, or camp fur a certain period, as alleged; and (&) 
that such absence was without authority from anyone competent to 
give him leave. 

Where the accused is charged with absenting himself without 
proper leave from his guard with intent to abandon the same— 

(a) Umi the accused absented himself from his guard os alleged; 
(i) that such absence was without authority from anyone competent 
to give him leave; and (c) the facts and circumstances of the case 
indicating that the accused intended to abandon his guard. 
lt». SiXTT-THlKD AKTIOE OF WAR. 


mSBBSPECT TOWARD A SUPERIOR OFFICER 

' P ilc a ss i iB. — ^The disrespectful behavior contemplated by this article 
is such as detracts from the respect doe to the authority and pecacnx 
of a superior officw. It may eonrist in acts or language^ however 
vn^e em A. 
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• • 

I4 is not essential that the disrespectful Iwhavior be in the presence 
of the superior, but in general it is considered ohjectiunubie to liold 
<iiie accountable under this article for what was said or done 'by him 
in a purely private convovrintion. 

The officer toward W’liom the disrespectful beliavior was directed 
must have been tlio superior of tlie accused at the time of the' acts 
charged; but by sui<eri<ir is not ne<‘essarily meant a superior in rank^ 
as a line officer, tliongh inferior in rank, may l)e the commanding 
officer, and thus the superior of a staff officer, such us a medical officer, 

Disivspeet liy words may Ik* conveyed b}' npj)rohMous epithets or 
other contumelious or denunciatory language. Disrespect by acts 
may be exliihited in a variety of modes — as neglecting the customary 
salute, by a marked disdain. indiffert>ncc. insolence, impertinence, 
nndne familiarity, or other rudeness ai the pre.sence of the .sniierior 
officer. (Wintlirop.) 

Where tlie accused did not know that the person against wlioni the 
acts, etc., were dins-tcd was ids .sniierior officer, such lack of knowl- 
edge is a defens(>. 

Proof. — (rt) That the accusisi did or omitted to do certain acts or 
ihsed certain language te or conceimng a certain officer, as alleged; 
(6) that the behavior involved in such acts, omissions, or words wa-. 
under certain circumstances, or in a certain connection, or with a 
certain meaning, ns ailegcii; and (c) that the officer toward whom 
the acts, omissions, or words were dirc*ctf*d wa.s the accused’s su- 
jicrior officer. 

m. SIXTY-FOURTH ARTICLE OF WAR. 

a. ASSAULTING SUI'ERIOK OFFICER 

OucnctioB. — Tin* phrase ‘*on any jireten.se whnt.soever” is not to be 
understood as exidiuling as a defense the fact tlial (he striking was 
done in legitimate M'lf-defcuM* or in the di.seharge of some duty, 
such as is enjoined by A. A\’. OT. 

By “superior officer’’ is meant not only the commanding officer of 
the .accused, whatever may lx* the relative rank of the two. but any 
other eoninilssioned officer of rank .superior to that of the accused. 
That the aceuwd did not knuvi the offii-er to be his superior is avail- 
able as a defense. 

The word “strikes” means an intentional blow with anything by 
which a blow con be given. 

The phrase “draws or lifts up any weapon against” covers any 
simple assault committed in the manner stated. The weapon 
chiefly had in view by the word “draw” is no doubt the sword; the 
term might, however, apply to a bayonet in a slieath or to a pistol, 
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'^mA til* 4nHring ofdtiier is as a gg w M TO m*iinM> or tiw nisiiig or 
^twoditiiintg of the same mineciDady in. the prewnoe of the sapeorior 
end athim ie the sort of act contemplated. The raUang in a threaten* 
ing mannisr of a firearm (whether or not loaded) or of a dub, or of 
any implement or thing by which a sttious blow could be given, 
would be within the description, “lifts up.'’ (Winthtop.) 

The phrase “offers any violence against him” comprises any form 
of battery or of mere assault not embraced in the preceding more 
tqaecific terms “strikes” and “draws or lifts up.” But the violence 
where not executed must be physically attempted or menaced. A 
mere threatening in words would not be an offering of violence in 
the sense of the article. (Winthrop.) 

An officer is in the execution of his office “when engaged in any 
act or service required or authoriaed to be done by him by statute, 
regulation, the order of a superior, or military usage.” (Wintlirop.) 
It may be taken in general that striking or using violence against 
any superior officer by a person subject to military law, over whom 
' it is at the time the duty of that superior officer to maintain dis- 
cipline, would be striking or using violence against him in the execu- 
tion of his office. 

Ptwif. — (a) That the accused struck a certain officer, or drew or 
lifted up a weapon against him, or offered violence against him, as 
alleged; {t>) that such officer was the accused’s superior officer at 
the time; and (c) that such superior officer was in the execution of 
his office at the time. 

b. DISOBEYING SUPEBIOS OPnCEB 

PStcusan*. — The willful disobedience contemplated is such as shows 
an intentional defiance of authority, as where a soldier is givm an 
order by an officer to do or cease from doing a particular tiling at 
once and refuses or deliberately omits to do wbat is ordered. A 
neglect to comply with an order through heedlessnees, remissness, or 
fbigetfulneSB is an offense chargeable under A. W. 96. Where the 
order to a person is to be executed in the future, a statement by him 
to the effect that he intends to disobey it is not im offense undiBC 
A- W. 64, although carrying out such an intanticm may be. 

The order must relate to military duty and be (me which the 
siqierior officer is authorized imder the circumstances to give the 
aceoaed. Disobedience of an order which has f<Hr its sole (hjeet the 
attainment of B(»ne private end, or which is given for the scde 
pntpoee of increasing the penalty for an offense which it is expeeted 
' thaacouaedmay commit, is not punidiable under this article. 
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A peraon can not be convicted under this article if the order waa 
illegal; but an order requiring the performance of a military duty 
>r act is diaol)ey«d at the peril of the subordinate. Disobedience of 
an illegal order might under some circumstances involve an act of 
insubordination properly chargeable under A. W. 96. 

That obedience to a command involved a violation of the accused’s 
religious scnii»lcs is not a defense. 

Failure to comply with tlie general or standing orders of a 
conuuand, or with the Army Regulations, is not an offense under 
(his article, but under A. W. 96; and so of a nonperformance by a 
subordinate of any mere routine duty. 

The form of an order is iinninterial, as is the method by which it is 
transmitteil to the accused, hut the communication must amount to an 
order and the accused must know (hat it is from his ‘.u|>erior oSicer; 
that is, a comini'.'.ioiuHl ofliccr wlio is authorized to give the order 
whether he is sn|K‘rior in rank to the accused or not . 

Proof. — (a) Tliiit the acciiseil ii>ceived a certain command from a 
certain officer as allegisl; (/>) that such officer was the accused's 
superior officer; and (c) that the ac<*Hsc<l willfully disobeyed .such 
command. A command of a superior officer ia jn'esiimed to be a 
lawful conniiand. 

IS.'i. SIXTY-FIFTH ARTICLE OF WAR. 

a. ASSAULTING A WARRANT OFFICER OR A NONCOMMISSIONED 

OFFICER 

DiKotsioB. — This article has (lie same general objects with respect 
to warrant officers and noncommissioned officers as A. W. C3-C4 have 
with respect to coiumi.ssi9ned officers, namely, to insure obedience to 
their lawful orders, and to protect tliem from violence, insult, or dis- 
respect. 

The terms “ willfully disobeys," “lawful.” and “ in the execution of 
Ids office” aiv u.sed in the same sense as in A. W. 64; and the term 

order ” is u««k 1 in (he same sen.st* as “ command " in A. W. 64. 

For deliuitioii of assault, sei* 149/. Tlie part of the article relat- 
ing to assaults covers any unlawful violence against a warrant 
officer or a noncommissioned officer in the execution of his office, 
whether such violence is niei-ely threatened or is- advanced in any 
ilegree toward application. 

Proof. — (a) That the accused soldier struck a certain warrant offi- 
cer or noncoiiimissioned officer as alleged, or assaulted or attempted 
or threatened to strike or assault him in a certain manner, as al- 
leged; ohd (b) that such violence was done, attempted, or threat- 
ened while such warrant officer or noncommissioned officer was in the 
execution of his office. 
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fiiicatriM. — See discussion under 185a. 

Fnof. — (a) That the accused soidier receired a certain order trom 
a certain warrant officer or nonc<nnmiBsioned officer, as alleged; and 
(&) that such order was given whUe such warrallt officer or non- 
commissioned officer was in the execnticm of his office; and (e) that 
the accused soldier willfully diiiobeyed such command. An order 
from a warrant officer or a noncommissioned officer iif*the execution 
of hie office is presumed to be n lawful order. 

e. USING THREATENING OR INSULTING LANGUAGE OR BEHAVING 

IN AN INSUBORDINATE OR DISRESPECTFUL MANNER TOWARD 

A WARRANT OFFICIK OR A NONCOMMISSIONED OFFICER 

Discaatioa. — The word “toward" limits the application of this part 
( of the article to language and behavior within sight or hearing of 
warrant officer or noncommissioned officer concerned; the word 
not being used in the same sense as in A. W. S8. 

P iea f . — (a) That the accused used language or did or omitted to do 
acts under certain circumstances, or in a maimer, or with an intended 
meaning, as alleged; {b) that such language or behavior was used 
toward a certain warrant officer or noncommissioned officer; and (o) 
tiiat such warrant officer or noncommissioned officer was in the 
execution of his office at the time. 

136. SIXTY-SIXTH ARTICLE OF WAR. 

«. ATTEMPTING TO OKEATE A MUTINY OR SEDITION 

Dbcasrioa. — Mutiny imports collective inSuburdmation and neces- 
sarily includes some combination of two or more persons in resisting 
law:^ militaiy authority. Sedition implies the raising of commo- 
tion or disturbance against the State; it is a revolt against legitimate 
. authwity and differs from mutiny in that it implies a resistance to 
lawful civil power. 

The concert of insubordination contemplated in mutiny or sedition 
need not be preconceived nor is it necessary that the act of insubordi- 
nation be active or violent. It may consist simply in a persisteat and 
craKerted refusal or omis^ou to obey orders, or to do duty, with an 
insubordinate intent. 

An attempt to commit a crime is an act done with specific intent 
to commit the particular crime and proximate^ tending to, but tell- 
ing tiiort nf, its consommation. lliere must be an appax^ possi- 
Inliiy to oommit the crime in the manner ipedfied. 
etumdonment of purpoee ateer an act eooatitttting an attoii]|»t white 
inaterial in exteimatioo Is net a defmte. 
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intast vliksk distjngeidiea mutiny or sedhioB tb tiie inteut to 
resist la^rful authority is combination -mth others. The intent to 
create a mutiny or section may be declared in vcads, or, as in all 
other oases, it may be inferred from acta done or from the surround* 
ing circumstances. A sin^e indiridual may harbor an intent to 
create a mutiny fpd may commit some overt act tending to create a 
mutiny or sedition and so be guilty of an attempt to create a mutiny 
or sedition, alike whether he was joined by others or not, or whether 
a mutiny or section actually followed or not. 

Pteof. — (a) An act or acta of accused which proximately tended to 
( reate a certain intended (or actual) collective insubordination; (5) 
II specidc intent to create a certain intended (or actual) collective 
insubordination ; and (c) that the insubordination occurred or was 
intended to occur in a company, party, post, camp, detachment, guard, 
or other command in the Army of the United States. 


6. BEGINNING OR JOINING IN A MUTINT OR SEDITIC 

Pisc B i t ioa. — See 136a. There can be no actual mutiny or 
until there has been an overt act of insubordination joined in by two 
or more persons. Therefore no person can be found guilty of begin* 
ning or joining in a mutiny unless an overt act of mutiny is proved. 
A person is not gui% of beginning a mutiny unless he is the first, or 
among the first, to commit an overt act of mutiny; and a person can 
not join in a mutiny nithout joining in some overt act. Hence pres- 
ence of the accused at Uie scene of mutiny is necessary in these two 

l.H>^ 

Proof. — (a) The occurrence of certain collective insubordination in 
a company, party, post, camp, detachment, or other command in the 
.irmy of the United States; and (b) that tlie accused began^or joined 
in such certain collective insubordination. 



' e. CAUSING OR EXCITING A MUTINY OR SBOrnON 

IKacaaoioB. — See 186a. As in 136&, no person can be guilty of 
causing or exciting a mutiny unless an overt act of mutiny follows 
his efforts. But a person may excite or cause a mutiny without tak- 
ing personal part in, or being present at, the demonstrations of 
mutiny which result from hie activities. 

Pnaf.— >(«) The occorreiuse of certain collective insubordmation in 
a certain coimpaiiy, party, post, camp, detachment, or guard, or other 
conuhand in the Army of the United States; and (b) acts of the 
accused tending to cause or excite the certain collective insubordi- 
nation. 

aaeiat*. -4a..i ■■ii 
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1S7. Sim-SEVENTH ARTICLE OF WAR. 

tu FAILURE TO SUPPRESS MUTINY OR SEDITION 

IXicu^oa. — See 186. The article applies only to officers and sol- 
diers. Similar acts or omissions by other persons subject to military 
law are chargeable under A. W. 91). 

One is not present at a mutiny unleKS an act or arts of eolit'ctive 
insubordination occur in his pre.sence. 

The article requires of an officer or soldier ‘“his utmost endeavor” 
to sup])re.ss a mutiny or sedition at which he is present. Where such 
extreme measures are reasonably neces.sary under the circumstances, 
the use of a dangerous weapon and the taking of life are required; 
but the use of more force than is reasonably necessary under the 
circumstances is an offenses See 149a (Manslaughter). 

Proof. — (n) The occurrence of an act or acts of collective insulx)!'- 
dination in the presence of the uccumhI: and (b) acts or omissions 
of the accused which constitute a failure to use his utmost endeavor 
to suppress such acts. 

FAILURE TO GIVE INFORMATION OF MUTINY OR SEDITION 

Dheuiioa. — See 137(T. Where cireunistaticos known to the accused 
are such as would have caused a reasonable man in the same or simi- 
lar circumstance.s to Indieve that a mutiny or sedition was im)>end- 
ing, these circumstances will be sufficient to charge the accused with 
such “rea.son to Isdieve” as will render him culpable under the 
article. 

It is not a necessary element of the crime that the impending 
mutiny or sedition materialize. 

“Delay” inqiorts the lap^e of an unreasonable time without action. 

Pr«rf.— (a) That the accu.scil knew that a mutiny or .si>dition was 
imjiending or that he knew of circumstances that would haA’o 
induced, in a reasonable man, a Wief that a mutiny or si‘diti«n was 
impending; and ( J) acts or omission- of tlie accused which constitute 
a failure or unreasonable delay in infonmng his commanding officer 
of his knowledge or belief. 

138 . SIXTY-EIGHTH ARTICLE OF WAR. 

m. DISOBEDIENCE OF ORDERS INTO ARREST OR CONFINEMENT 

Difcwnoa. — A fray is a light in a public place to the terror of the 
people, in which acts of violence occur or dangerous weapons^ are 
exhibited or threatened to be used. All persons aiding or abetting a 
fray are principals. Tlie word “fray” is thus seen to be somewhat 
restrictive, but the words “quarrels” and “disorders” include any 
disturliance of a contentious character from a mere war of words 
to a rout Or riot 
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ft u iBiBUitorial trader tW article tvhetiber tiba officer or oHier pee^ 
son who easajs to part or quell a quarrel, fray, or disorder is on a 
duty status or not, ae it is immaterial tdie^r the persons engaged in 
the quarrel, etc., are superior to him in rank or not. 

It should appear that the power conferred by the article was being 
exercised for the purpose stated, and therefore the charges and proof 
should refer to the order given during the disorder. It should be 
made to appear that the accuBe<l lieard or understood the order and 
knew that the person giving it was an ofiicet or noncommissioned 
officer, or other person thereunto authorized by the article. 

PMof.r>-(a) '!^at the accused was a participant in a certain quarrel, 
fray, or disorder occurring among persons subject to military law; 
(5) that during the disorder a certain officer, or other authorized 
imson, ordered the accused into arrest or confinement as alleged, with 
M view to quel] or part tlie disorder; and (c) that the accused refused 
to obey. 

b. THREATENING, DRAWING A WEAPON UPON. OR OFFERING VIO- 
LENCE TO, AN OFFICER, MEMBER OF THE ARMT NURSE 
CORPS, WARRANT OFFICER, BAND LEADER, OR NONCOMIU8- 
SIONED OFFICER 

DiscassioB. — tiee discussion in 184, 186, and 138a. The word 
“threat*’ as here used includes any menacing action, either by ges- 
ture or by woids. 

Proef. — ^The proof of the second, third, and fourth crimes defined 
by the article should follow in form and essentials the proof in 186a, 
except that, instead of proving a refusal to obey, dran mg a weapon, 
making a threat, or doing violence must be proved as the consum- 
mation of the particular offense. 

189. Sim-NIMTH ARnOE OF WAR. 

«. BREACH OF ARREST 

OncasaioB. — ^The distinction between arrest and confinement lies in 
the difference between the kinds of restraint imposed. In arrest the 
restraint is moral restraint imposed by the orders fixing tiie limits 
of arrest or the tenns of the article. Confinement imports some 
physical restraint. 

The offense of breach of arrest is committed when the person 
m arrest infnnges the limits set by orders, or by A. W. 69, and 
the intention or motive that actuated him is immaterial to the issue of 
guilt, though, of course, proof of inadvertance or bona fide mistake 
IS admissible in extenuation. Innocence of the offense with reflect 
to which An arrest or confinement may have been imposed is not s 
defense, A person can not be convicted of a violation of this artide 
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if the arrest or coiiBnement was in fact illegral. However, the cir- 
cumstances of a breach of an ille^ml restraint may subject the per- 
son breaking such restraint to a prosecution under some other article. 
For example, where a prisoner in making an escape assaults a 
sentinel, the fact that the confinement was illegal would not !« a 
defense to a prosecution for the assault. It is immaterial whether 
the breach of arrest or escajje from confinement took place l»efore 
or after trial, acquittal. «r sentence. A violation of a restraint on 
liberty other tiian arrest or confinement — for example, the restraint 
imposed on a prisoner jwroled to work within certain limits — slionld 
be charged under A. W. 9€. 

Proof. — (a) That the accused was duly placed in arrest; and (6) 
that before he was set at lilierty by pn)j)er authority he transgressed 
the limits, fixed by A. W'. fit* or by the ordeis of proper authority. 
An arrest ib presumed to Im' legal. 

b. ESCAPE FROM COXFIXEMEVT 

OitcnisioB. — See 189.^. (Hreach of arrest). An csi-aiie mav be either 
with or without force or artifice, ami either with or without the 
consent of the custodian. Any completed casting off of the restraint 
of confinement, before being set at liberty by proper authority, is an 
escape from confinement, and a lack of effectiveness of the physical 
restraint imposed is immaterial to the is.sue of guilt. An escaiie is 
not complete until the prisoner has, niomentiirily, at least, freed him- 
self from the restraint of his confinement; so, if the movement toward 
escape is opposed, or before it is completed an immediate pursuit 
ensues, there will be no e.scape until opposition is overcome or pursuit 
is .shaken off. In cases where the escape i- not completed the offense 
should be charged as an attempt under A. W. 96. 

Proof. — (a) That the accused was duly placed in confinement; and 
(6) that he freed himself from the restraint of hi.s confinement lie- 
fwe he hiul been set at liberty by proper authority. A confinement 
is presumed to be legal. 

140. SEVENTY-THIRD ARTIOE OF WAR. 

«. RELEASING A PRISONER WITHOUT PROPER AUTHORITY 

OilcusioB. — ^The words "any prisoner” include a civilian or mili- 
tary prisoner. 

W^e a commander of the guard must receive a prisoner proiierly 
committed by any c^cer, the power of the cominittting officer ceases 
as soon as he has committed the prisoner, and he is not, as such com- 
mitting officer, a "proper uutliority” to order a release 



' 9CBRMW iCpRCUft* 


w 


r 

An (dfteer titey i« 0 Biv« in bis charge a prisoner not oommitted &' 
strict compliance with the terms of A. W. 71 or other law, and Sfoch 
prisons having been bo received hi» been "duly committed.” 

That a certain prisoner was duly committed to the 
charge of the accused; and (d) that the accused i^eaeed him without 
proper authority. 

A. SCFFEIRING A PRISONER TO ESCAPE THROUGH NEGLECT 

Discuafam. — See 140a. The word "neglect” is here used in the 
i.enee of the word “negligence.” 

Negligence is a relative term. It is defined in law as the absence* 
of due care. Tlie legal standard of care is that which would have 
l)i«n taken by a reasoiinblj prudent man in the same or similar cir- 
(iimstances. This test looks to the standard required of persons 
.leting in the capacity in which the accused was acting. Thus, if the 
accused is an officer, the te<<t is ill be, "How would a reasonably 
pradent officer have acted I” If the circumstances were such as 
would have indicated to a reasonably prudent officer that a very high 
order of care was required to prevent escape, (hen the accused must 
he held to a very high oi-der of care. The test is thus elastie, logical, 
and just. 

A prisoner can not be said to have escaped until he has overcome 
(he opp<Mition that restrained him and shaken off immediate pursuit. 
If he escapes, the fact that he i-cturns. ih taken in a fresh pursuit, is 
killed, or dies, is not a defense to a cliarge of having suffered hun to 
cHiape through neglect. 

Pra«f. — (a) That a certain prisoner was duly committed to the 
charge of the accused; {b) that the prisoner escaped; (c) that the 
accused did not take such care to prevent escape as a reasonably 
prudent person, acting in tlie capacity in which the accused was 
acting, would have taken in the same or biinilai* circumstances; and 
(d) that the escape was the proximate result of the neglect of the 
accused. 

e. SUFFERING A PRISONER TO ESCAPE THROUGH DESIGN 

DbeassiM. — See 140a and b. In law a wrongful act is derigned 
i^hen it is intended or when it results from conduct so shockingly and 
grossly devoid of care as to leave room for no inference bnt that the 
act was contemplated as an extremely probable result of the course 
of conduct followed. Thus, on a charge of suffering a prisoner to 
escape throu^ design, evidence of gross negligence may be received 
as probative of design. 
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It sometimes happens that a prisoner has been pennitted larger 
limits than should have been allovi'ed, and an escape is consummated 
without hindrance. It does not at all follow that such an escape is 
to be considered as designed, 'fhe conduct of the responsible cus- 
todian is to be examined in tlie light of all the circumstances of the 
case, the gravity of the crime with which the prisoner is charged, 
the probability of his return, and the intention and motives of tlie 
custodian. 

Preof. — (a) That a certain prisoner was duly committed to the 
charge of the accused; (h) a design of the accused to suffer the 
escape of such pri'.oner; and (c) that the prisoner esca^ied as u result 
of the carrying out of such design. 

141. SEVENTY-FIFTH ARTICLE OF WAR. 

a MISBEHAVIOR BEFORE THE ENEMY 

DiscusioB. — ^Mi.slteharior is not confined to acts of cowardice. It 
a general term, and as here used it renders culpable under the article 
any conduct by an officer or soldier not conformable to the standard 
of behavior befoiv the enemy set by the history of onr arms. Run- 
ning away is but a particular form of misbehavior specifically made 
punishable by this article. 

‘‘The enemy” imports any hostile body that our forces may be op- 
posing. such as a rebellious mob. a band of renegades, or a tribe of 
Indians. Whether a person is ‘‘liefore the enemy” is not a question 
of definite distance, but is one of tactical relation. For example, 
where accused was in the rear edielon of his battery about 12 or 14 
kilometers from the front, the forward echelon of the battery being 
at the time engaged with the enemy, he was guilty of mi.sbehavior 
before the enemy by leaving his organization without authority 
although his echelon was not under fire. On the otlier hand, an 
organization some distance from the front, and which is not a part 
of a tactical movement then going on or in immediate prospect, is 
not “before the enemy” within the meaning of this article. 

Under this clause may be charged any act of treason, cowardice, 
insubordination, or like conduct committed by an officer or soldier 
in the presence of the enemy. 

Proof. — (ff) That the accused was serving in the presence of an 
enemy; and (b) acts or omissions of the accused as alleged. 

ft. RUNNING AWAY BEFORE THE ENEMY 

DiieusioB. — See IWa. 

Proef. — (a) That the accused was serving in the presence of an 
enemy; and {b) that he misbehaved himself by running away. 
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BEING A SPY 

DlMauiUb — The words "any person” bring within the jurisdiction 
of courts-martial and military commissions all persons of whatever 
nationality or status who may be accused of the offense denounced 
by the article. 

The principal characteristic of this offense is a clandestine dis- 
simulation of the true object sought, which object is an endeavor to 
obtain information with the intention of communicating it to the 
bostilc party. Thu.s. soldiers not wearing disguise, dispatch riders, 
whether soldiers or civilians, and persons in aircraft who carry out 
their missions openly and who have penetrated hostile lines are not 
to be considered spies, for the reason that, while they may have 
resorted to concealment, they have practiced no dissimulation. 

It is necessary to prove an intent to eominunicate information to 
the hostile party. This intent will vciy readily be inferred on proof 
of a deceptive insinuation of the accused among our forces, but this 
inference may be overcome by very clear evidence that the person, 
had come within the lines for a comparatively innocent purpose, as 
to visit his family or that he has assumed a disguise in order to 
reach his own lines. 

It is not essential that the accused obtain the information sought 
or that he communicate it. The offense is complete with the lurking 
or dissimulation with intent to accomplish these objects. 

“A spy, who, after rejoining the army to which he belongs, is sub- 
.sequently captured by the enemy • • • incurs no responsibility 
for his previous acts of espionage.” (Rules of Laud Warfai*e.) 

A person living in occupied territory who, without dissimulation, 
merely reports what he sees or what lie hears through agents to the 
enemy, may be charged under A. W. HI with communicating or giv- 
ing intelligence to the enemy, but he may not be charged under this 
article with being a spy. 

PnwL-^(a) That the accused wao found at a certain place within 
our zone of operations, acting claiidestiueJy, or under false pre- 
tenses; and (b) that he was obtaining, or endeavoring to obtain, 
infonnation with intent to communicate the same to the enemy. 

148. EIGHTY-THIRD ARTIOE OF WAR. 

buffering MIUTABT PBOPERTT TO BE LOST. ETC 

DisGUasiwL — ^The loss, etc., may be said to be willfully suffered li; 
one, who, knowing the lose, etc., to be imminent or actually going 
on, taieea no steps to prevent it, as where a sentinel seeing a small 
and readily extingnishable ffre in a etack of hay on his post allows 
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it to bum up. A suffering through neglect implies an omission to 
take such measures as were appropriate under the circumstances 
to prevent a probable loss, damage, etc. 

The willful or neglectful sufferance specified by the article may 
consist in a deliberate violatit»n or positive disregard of some specific 
injunction of law, regulations, or orders ; or it may be evidenced by 
such circumstances as a m-kb'ss or m\warranted ]>ersonal of the 
property; causing or allowing it to remain exposed to the weather, 
insecurely housed, or not guarded; pernutting it to be consumed, 
wasted, or injured by other persons; loaning it to an irresponsible 
person by whom it is damaged, etc. (Winthrop.) 

Proof. — (a) Tliat certain military property b<*h»iiging to the United 
States was lost, spoiled, damaged, or wrongfully disposed of in the 
manner alleged; (6) that such loss, etc., was suffered by the accused 
through a certain omission of duty on his part ; (c) that such oiiiis-^ 
sion was willful, or negligent, as alleged ; and (d) tlic value of the 
property, as alleged. 

Although there may lie no direct evidence that the property was 
military property lielonging to the United States, still circumstantial 
evidence sucli as evidence that the proiierty shown to have TtM‘on lost . 
spoiled, damaged, or wrongfully disposed of by the accused was of a 
tyjie and kind issued for use in, or furnished and intended for the 
militaiy service, might warrant the court in inferring that it was 
sucli military pro|ierty. 

144. EIGHTY-FOURTH ARTICLE OF WAR. 

■. SELLING OB WRONGFULLY DISPO.SING OF MILITARY PROPERTt 

IKicaasioii. — ^Tlie article applies to any property is.sued for u.se in 
the military service, and the fact that the property sold, disposed of, 
lost, dr injured was issued to someone other than the accused is im- 
material. “Clothing" includes all articles of clothing whether 
issued under a clothing allowance or otherwise. 

Proof. — (a) That the accused soldier sold ot otherwise disposed of 
certain property in the manner alleged; [h) that such disposition 
was wrongful; (c) that tlie proiierty was issued for use in the mill- . 
tary service; and (rf) the value of the property as alleged. 

Although there may be' no diiisct evidence that the property was 
issued for use in the military service, still circumstantial evidence 
such as evidence that the property shown to have been sold or other- 
wise disposed of by the accused soldier was of a type and kind issued 
for use in the military service might warrant the court in inferring 
that it was so issued. 
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DbcaniM.— S<>e 144<x. A willful injurj or lose is one that is inten' 
tionalljr occasioned. A loss or injury is occasioned through neg' 
led when it is the result of a want of sudi attention to the nature or 
probable consequences of an act or omission as was appropriate under 
the circumstances, 

Pnef. — (a) That certain property was injured in a certain way or 
lost, as alleged; (i) that such property was issued for use in the 
military service; (o) that such injury or loss was willfully caused 
by the accused in a certain manner, as alleged; or that such injury 
or loss was the result of neglect on the part of the accused; and (d) 
the value of the property, as alleged. 

Where it is shown by either direct or circumstantial evidence 
that the proj^wrty was issued to the accused, it may be presumed 
that the injury or loss shown unless satisfactorily explained was 
due to the neglect of the accused. 

140. EIGHTY-FIFTH ARTICLE OF WAR. 

BEING FOUND DRUNK ON DUTY 

DnousioB. — Under this article it is necessary that accused be found 
to be drunk while actually on duty, but the fact that he became 
drunk before going on duty while material in extenuation is un- 
material on the question of guilt. A person is not found drunk 
on duty in the sense of this article, “if he is simply discovered 
to be drunk when ordered, or otherwise i-equired, to go upon the 
duty, upon which, because of his condition, be does not enter at 
all.” (Winthrop.) But the article does apply although the duty 
may be of a merely preliminaiy or anticipatory nature, such as 
attending an inspection by a soldier designated for guard, or an 
awaiting by a medical ofScer of a possible call for his services. 

The term “ duty ” as used in this article means of course military 
duty. But, it is important to note, every duty which an officer 
nr soldier is legally required, by superior military authority, to 
execute, and for the proper execution of which he is answerable to 
such authority, is necessarily a military duty. (Winthrop.) 

The commanding officer of a post, or of a command, or detachment 
in the field in the actual exercise of command, is ccmstantly on 
duty. In the case of other officers, or of enlisted men, the term 
“ on duty ” relates to duties of routine or detail, in garrison or in 
the field, and does not relate to those periods when, no duty being 
required of them by orders or regulations, officers and men occupy 
the status of leisure known to the service as “off duty.” 
iHim) 
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In time of war and in a re$don of actire ho5itiIitiea the circum- 
stances are often such that all members of a command may properly 
be considered as l>eing continuously on duty within the meaning of 
this article. 

So, also, an officer of the day and members of tlie guard are on duty 
during their entire tour within the meaning of this article, but a senti- 
nel found drunk on post should ordinarily be charged under A. W. 8C. 

The offense of a iiei-son who alisenfs himself from his duty and is 
found drunk while so absent, or who is relieved from duty at a post 
and ordered to remain there to await orders, and is found drunk 
during such status, is not chargeable under this article. 

Whether the drunkenness was camsed by liquor or drugs is imma- 
terial; and any into.xication which is sufficient sen.sibly to impair the 
rational and full exercise of the mental and physical faculties is 
drunkenness within the meaning of the article. 

Proof. — (a) That the accused was on a certain duty, as alleged, and 
(&) that he was found drunk while on such duty. 

On an issue of drunkenness, admissible testimony is not confined to 
a description of the conduct and demeanor of the accu.sed. and the 
testimony of a witness that the accused was drunk or was solier is not 
inadmissible on the gi'ound that it is an expression of opinion. 

146. EIGHTY-SIXTH ARTICLE OF WAR. 

a. BEING FOUND DRUNK ON POST 

DiicuMioB. — See 145. 

The term ‘•sentinel" does not include a watchman or an officer or a. 
noncommissioned officer of the guard unless jmsted us such. 

A sentinel is on post within the meaning of this article not only 
when he is walking a duly designated sentinel's post, as is ordinarily 
the case in garri.son, but also, for example, when he may he sta- 
tioned in observation against the approach of an enemy, or on post 
to maintain internal discipline, or to guard store.s, or to guard pris- 
oners while in confiiieinent or at work. 

A sentinel’s post i.s not limited to an iin.'iginary line, but includes, 
according to orders or circumstances, such contiguous area within 
which he may walk as inaj’ be ueces.sary for the protection of prop- 
erty committed to his charge or for the discharge of such other dilties 
as may be required by general or special orders. The sentinel who 
goes anywhere within such area for the discharge of his duties does 
not leave his jiost, but if found drunk or sleeping within such area 
he may be convicted of a violation of this article. 

The fact that the sentinel was not posted in the rogular way is not 
a defense. 



' ‘ip|f 

% 

f*lNMfr»(a) Ibat the Mcased was poc^ as a anttind, m all^fed; 
and (i) that he 'was lotmd drunk while on such post. 

ft. BEING FOUND SLEEPING ON POST 

IKseaMien. — See 14S(i. The fact that the accused had been previ- 
ously overtaxed 'by excessive guard duty is not a defense, altbou^ 

I vidence to that effect may be received in extenuation of the offense. 

Praef. — (a) That the accused was posted as a sentinel, as alleged; 
and (b) that be was found sleeping nhile on such post. 

e. LEAVING PO.ST BEFORE BEING RELIEVED 

Diacnsaum. — Sec 146u. Tlie offense of leaving post is not committed 
when a sentinel goes an immaterial distance from the point, path, 
area, or object which was prescribed as his post. 

Praef. — (a) That the accused was posted as a sentinel, as alleged; 
and (h) that he left such post without being regularly relieved. 

147. EIGHTY-NINTH ARTiaE OF WAR. 

a. COMMITTING ANY WASTE OR SPOIL 

DiicuskiB. — The teims "‘waste” or “spoil” as used in this ajrticle 
refer to such acts of voluntary destruction of or permanent damage to 
real property as burning down buildings, tearing down fences, cut- 
ting down shade or fruit trees, and the like. 

Praof. — (a) That the accused being with a certain command in 
({uarters, camp, garrison, or on the march, committed waste or spoil 
on certain property in the manner alleged; and (i) that such acts 
were not ordered by his commanding officer. 

ft. WILLFULLY DESTROYING PROPERTY 

DiMiasioa. — To be destioyed it is not necessary that the property be 
completely demolished or annihilated. It is sufficient if it is so 
far injui^ as to be useless for the purpose for which it was intended. 

Pnuit — (a) That the accused bdng with a certain command in 
quartws, camp, garrison, or on the march, destroyed certain prop- 
erty, as alleged; and (ft) that such destiuction was willful and was 
not ordered by his commanding officer. 

e. COMMITTING DEPREDATION OR RIOT 

PiscuiriML-— The term “any kind of depredation” includes plunder- 
ing, pillaging, robbing, and any willful damage to property not 
includad in the preoedisg specific terms of the article. 
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A riot is a tumultuous disturbance of the peace by three or more 
persons assembled togetlier of their own authority, witli the intent 
mutually to assist one anotlier against iiiiyone who shall oppose them 
in the execution of some enterprise of a private nature, and who 
afterwards actually execute tl\e same in a violent and turbulent 
manner, to the terror of the i)eople, whethei' the act intended was of 
itself law’ful or unlawful. (McClain, Cnm. Law.) 

Proof. — That the accuseil being with a certuiu command in quarters, 
camp, garri.sun. or on the miirch, ct>mmittecl certain acts of dopreda* 
tion on certain property, or certain acK of rioting, as alleged. 

d. REFUSING OR OMITTING TO SEE REPARATION MADE 

DiscuMioii. — ^Refuhing to entertain a proper complaint at all; lefus- 
ing or omitting to convene a board for the as-sessment of damage; 
or to act on such proceedings, or to direct the proper stoppages, are 
instances of thi.s offense. 

Proof. — (a) That the accused was the commanding officer of a cer- 
tain command in quarters, garrison, camp, or on the march, as 
alleged; (Zi) tliat a coiiqdaint was duly made to him by a certain 
jterson of damage to or loss of certain prrqierty occasioned by troops 
of the accused's command, as alleged; and (c) that the accused either 
refused to see rc[>aration made.'or omitted in the niuiuier alli‘gcd to 
see reparation made, to the party injured in so fur as the offender’s 
pay would go toward such reparation. 

1^. NINETY-SECOND ARTICLE OF WAR. 

a. MURDER 

DiacutsMB. — ^’*In time of peace” contemplates a complete peace, 
officially proclaimed, (Kahn v. Anderson. U. S. 1.) 

Murder is the unlawful killing of a human liemg with malice 
aforethought “Unlawful” means without legal justification or 
excuse. The death must take place within a year and a day of the 
act or omission that cau.sod it. and the offense is committed at the 
place of such act or omission although the victim may have died 
elsewhere. 

Among the lesser offenses which may be included in a particular 
charge of murder are manslaughter, certain forms of assault, and 
an attempt to commit murder. 

Wiflumt /cfof juitHuaiioH. — A. homicide done in the proper perfoi-m- 
ULoe of a legal duty is justifiable. Thus, executing a person pur- 
suant to a legal sentence of death; killing in suppressing a mutiny 
OB in preventing the escape of a prisoner where no other possible 
nunns are adequate; killing an'enemy in battle; and killing to pre- 
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vent the eotmoierion of a felony atttinpied by -force or snrprbM. 
such as moider, burglary, or arson, are cases of justifiable homicide. 

The general rule is that the acts of a subordinate officer or soldiec| 
done in good faith and 'without malice in compliance irith his sup- 
posed duty, or of Bup«rior orders, are justifiable, unless such acts are 
manifestly b^ond the scope of his authority, and su<ffi that a m«t 
of ordinary sense and understanding would Imow to be illegal. 
(Wharton on Homicide.) 

The foregoing principles diould not be construed as conferring 
immunity on an officer or soldier who willfully or through culpable 
negligence does acts endangering the liveo of innocent third parties 
in the Recharge of his duty to prevent escape or effect an arrest. 

WiUumt kgtl txemte. — A homicide which is the result of an accident 
or misadventure in doing a lawful act in a lawful manner, or which 
IS done in self-defense on a sudden affray, is excusable. Thus, where 
n lawful operation, performed with due care and skill, causes the 
death of the patient, the homicide is excusable. To excuse a killing 
on the ground of self-defense upon a sudden affray the killing must 
have been believed on reasonable grounds by the person doing the 
killing to be necessary to save his life or the hves of those whom 
he was then bound to protect or to prevent great bodily harm to 
himself or them. The danger must be believed on reasonable grounds 
to be imminent, and no necessity will exist until the person, if not in 
his own house, has retreated as far as he safely can. To avail him- 
•ielf of the right of self-defense the person doing the killing must not 
have been the aggressor and intentionally provoked the difficulty; 
but if after provoking the fight he withdraws in good faith and his 
adversary follows and reneiiii. the fight, the latter becomes the 
aggressor. 

JHaKee aforcAmgfci. — Malice does not necessarily mean hatred or 
personal ill-will toward the person killed, nor an actual intent to 
take his life, or even to take anyone's life. The use of the word 
“aforethought” does not mean that the malice must exist for any 
particular time before commission of the act, or that the intention 
to lull must have previously existed. It is sufficient that it exist at 
the time the act is committed. (Clark.) 

Malice aforethought may exist when the act is unpremeditated. 
It may mean any one or more of the following states of mind preced- 
ing or coexisting with the act or ofliissioq by irhich death is caused: 
An intention to cause the death of, or grievous bodily harm to, any 
person, whether such person is the person actually killed or not 
(exoqit when death is inflicted in the heat of a sudden passion, 
caused by adequate provocation); knowledge that the act which 
causes death will probably cause the death of, or grievous bodily 
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harm to, any person, whether saeh person is the person actually 
killed or not, although such knowledge is accotupauied by indiilerenca 
whether death or grievous bodily harm is caused or not or a 
wish that it may not be caused ; intent to commit any felony. (See 
14:9d — Burglary.) An intent to oppose force to an officer or other 
person lawfully engaged in the duty of arresting, keeping in custody, 
or imprisoning any person, or the duty of keeping the peace, or 
disiiersing an unlawful assembly, provided the offender has notice 
that the person killed is such officer or other person so employed. 
(Clark.) 

Proof. — (a) That the ami.sed killed a cerlain person named or 
described by certain means, as allege<] (this involves proof (bat the 
I>erson alleged to have been killed is dead; that he died in consequence 
of an injury received by him; tiiat such injury was the result of the 
act of the accused ; and that the death took place within a year and 
a day of such act) ; and ( b ) that such killing was with malice afore- 
thought. 

In IriaU for marJer and monilaaghter. — The law rocogiiiKes an excep- 
tion to the rule rejecting hearsay by allowing the dying declarations 
of the victim of the crime, in regard to the circumstances which 
have induced his present condition, and especially as to the person 
by whom the violence was committed, to be detailed in evidence by 
one who has heard them. It is necessary, however, to the com- 
petency of testimony of this character — and it must be proved as 
preliminary to the proof of the declaration — that the per.son whose 
words are repeated by the witness should have been fn extrrnm and 
under a sense of impending death, i. e., in the belief that he was to 
die soon; though it is not necessary that he sliould himself state 
that be speaks under this impression, provided the fact is otherwise 
shown. And if this belief on his part sufficiently appears, it is not 
essential to the admissibility of his words that death should have, 
immediately followed upon them. On the other hand if, in utter- 
ing the words, he was under the impression that he should m'over, 
the same would be inadmissible even if in fact he presently died. 
But it is no objection to their admissibility that they were brought 
out in answer to leading questions, or upon urgent solicitations 
addressed to him by any person or persons ; and if, instead of speak- 
ing, he answered the questions by intelligible signs, Uiese signs 
may equally be testified to. But it is held that only such declara- 
tions are admissible as would be admitted if the party were himself 
a witness; so that where the language employed is irrelevant or 
consists in a statemmt of opinion instead of fact, it can not be 
received. If it was pot in writing at the time, the writing sliould be 
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It is to be remarked that evidence of djing dedarationB is usaally 
to be received vnth great caation, since such dedaratitwe usaally 
made under circumstances of mental and physical depnciation, and 
without being subjected to the ordinary legal tests. (Winthrop.) 


b. RAPE 


Oiseudoa. — Rape is the unlawful carnal knowledge of a woman 
force and without her consent. 

Any penetration, however sli^t, of a woman’s genitals is suffi- 
cient can\a1 knowledge, whether emission occurs or not. 

The offense may be committed on a female of any ago. 

Force and want of consent are indif-pensable in rape; hut the force 
involved in the act of penetration is alone sufficient where there is in 
fact no consent. 

Mere verbal protestations and a pretense of resistance are not 
sufficient to show want of consent, and where a woman fails to take 
'sofcVi ■H«aiivsKse% eaeevASirin oi a maTf's vb vs 

able to, and are called for by the circumstances, the inference may 
be drawn that she did in fact consent. 

It has been said of this offense that “it is true that rape is a most 
detestable crime • • •; but it must be remembered that it is 

an accusation easy to be made, hard to be proved, brtt harder to be 
defended by the party accused, though innocent.” 

So-called statutory rape — ^that is, carnal knowledge erith her con- 
sent of a female under the age of consent — is not an offense under 
this article, but may be an offense under A. W. 96. 

Among toe lesser offenses which may be included in toat of rape, 
are assault with intent to commit rape, assault and battery, assault, 
and an attempt to commit rape. ' 

Pnwf. — («) That the accused had carnal knowledge of a certain 
female, as alleged, and (6) that the act was done by force and with- 
out her consent. 

148. NINETY-THIRD ARTiaE OF WAR. 


m. MANSLAUGHTER 

ttscBniea. — See 148a. Manslaughter is unlawful homicide with- 
out malice aforethought and is either voluntary or involuntary. 

Voluntaxy manslaughter is where toe act cauidng the drath is 
committed in the heat of sudden passion caused by provocation. 

Involuntary manslaughter is homicide unintention^T c&tised in 
the ocHiimisBiun of an nnlawful act not amounting to a felony, nor 
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likely to endanger life, or by culpable negligence in performing a 
lawful act, or in performing an act required by law. (Clark.) 

The law recognizes the fact that a man may be provoked to such 
an extent that in the heat of sudden passion, caused by the provoca- 
tion, and not from malh'e, he may strike a blow before he has had 
time to control himself, and therefore does not in such a case punish 
liim as severely as if he were guilty of a deliberate homicide. 

In voluntary manslaughter the provocation must be sucli as the 
law deems adequate to excite uncontrollable passion in the mind of 
a reasonable man; the act must be committed under and because of 
the passion, and the provocation must not l)e sought or induced as 
an excuse for killing or doing liodil}' harm. (Clark.) 

The killing may lie manslaughter only, even if intentional; but 
where sufficient cooling time elapses Is'tween the provocation and 
tlie blow the killing is murder, even if the passion persists. Instances 
of adequate provocation are; Assault and lottery inflicting actual 
liodily harm, an unlawful imprisonment, and the sight by a husband 
of an act of adultery committed by his wife. If the i>erson so 
assaulted or im])risoned, or the limshand .so .situated at once kills the 
offender or offenders in a heat of a sudden passion caused by their 
acts, manslaughter only has Ikhui committed. 

Instances of inade<piate provocation are; Insulting or abusive 
words or gestures, trespass or other injuries to property, and breaches 
of'contract. 

In involuntary manslaughter in the comini.ssion of an unlawful act, 
the unlawful act must Ik* evil in itself by rea.son of its inlierent 
nature and not an act which is wrong only because it is forbidden by 
a statute or orders. Thus the driving of an automobile in slight 
excess of a speed limit duly fixed, but not recklessly, is not the kind 
of unlawful act contemplated, but voluntarily engaging in an affray 
is such an act. To use an imnuxlerate amount of force in suppressing 
a mutiny is an unlawful act, and if death is caused thereby the one 
using such force is guilty of manslaughter at least. 

Instances of culpable negli^nce in performing a lawful act are: 
Negligently conducting target practice so that the bullets go in the 
direction of an inhabited house within range ; pointing a i>isto1 in fun 
at another and pulling the trigger, believing, but without taking rea- 
sonable precautions to a.scertain, that it would not be discharged; 
carelessly leaving poisons or dangerous drugs where they may 
endanger life. 

Where there is no legal duty to act there can, of course, be no 
neglect. Thus where a stranger makes no effort to save a drowning 
man, or a person allows a mendicant to freeze or starve to death, no 
mine is committed. 
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Among the lesser offenses which may be included in a particular 
charge of voluntary manslaughter are the various forms of assault 
and an attempt to commit manslaughter. 

Proof. — (a) Item (a) under proof, 148ff: and (&) the facts and 
circumstances of the case, as alleged, indicating that the homicide 
amounted in law to manslaughter. 

As to dying declarations see 148r/ under ]>roof. 


b. MAYHEM 

Diwufioa. — Mayhem is a liiirt of any part of a man’s body whereby 
he is rendered less able, in fighting, either to defend himself or to 
annoy his adversary. (Bisliop.) 

Thus it is mayhem to put out a man’s eye, to cut off his hand, or his 
foot or finger, or oven to knock out a front tooth, as these are mem- 
bers which, he may use in fighting; but it is otherwise if either the 
ear or nose is cut off or a liack tooth knocked off, as these injuries 
merely disfigure him. (Clark.) 

To constitute mayhem the injury must be willfully and maliciously 
done, but need not be premeditated. If the hurt is done under cir- 
cumstances which would excuse or justify homicide, no offense is 
committed. A person inflicting such a hurt upon himself is guilty 
of this offense; and if another does it at his request, both are so 
guilty. 

Among the le.sser offenses included in a particular charge of may- 
hem are assault with intent to commit mayhem, assault and battery, 
assault, and an attempt to commit mayhem. 

Proof. — (a) That the accused inflicted on a certain person a certain 
injury in the manner alleged; and (6) the facts and circumstances of 
the act showing such lujui'y to have been inflicted intentionally and 
maliciously. 

c. ARSON 

DbcuMMii. — Arson is the willful and malicious burning of the 
dwelling house or outhouse of another. (C'lark.) The offeii.se is 
against Uie habitation of anotlier rather than against his property. 
The term **dwelling house” includes outbuildings that form part 
of the cluster of buildings used as a residence. A shop or store is 
not the subject of arson unless occupied as a dwelling. It is not 
arson to bum a house that has never been occupied or which has 
been permanently abandoned ; but it is arson if the occupant is merely 
temporarily absent. It is not arson for a tenant to bum the dwell- 
ing in which he lives although it is the property of another, but the 
legal owner of a house which is in tlie rightful occupancy of anotlier 
SS40B4*— 4S — u 
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' imff ^ goiify ol «reon in bonung it. Xt is unt tncm tn burn tbs 
^SKwng of snoiber at his request. 

To constitute s burning scmie pert, hoi^ver smsll, of the house 
mnst be actually consumed or disintegrated by tbe heat, but a mere 
scorching is not s burning. 

fntfj — (a) That tbe accused burned a certain d'welling house of 
another, as alleged; and (b) facts and circumstances indicating that 
ihe act was willful and malicious. 

d. BURGLARY 

DiMastion. — ^Burglary is the breaking and entering, in the night, of 
another’s dwelling house, with intent to commit a felony therein. 
(Bi^op.) 

The term “ felony ” include«i, among other offenses so designated at 
ctanmon law, murder, manslaughter, arson, robbery, rape, sodomj', 
mayhem, and larceny (irrespective of value). It is immaterial 
whether the felony be committed or even attempted, and where a 
felony is actually intended it is no defense that its commission was 
impossible. 

To constitute burglary the house must be a dwelling house of 
another, the term “dwelling house’’ including outhouses within the 
curtilage or the common inclosuro. (Clark & Marshall.) 

A store is not a subject of burglary unless part of, or used also as, 
a dwelling house, as where the occupant uses another part of the same 
building as his dwelling, or where the store is habitually slept in by 
his servants or membei'S of his family. 

The house must be in the status of being occupied at tbe time of 
the breaking and entering. It is not neces«'ary to this status that 
anyone actually be in it ; but if the house has never been occupied at 
aU or has. been left without any intention of returning to it this 
atatUB does not exist. Separate dwellings within the same building, 
as a flat in an apartment house or a room in a hotel, are subjects of 
burglary by other tenants or guests, and in general by the owmer of 
the building himself. A tent is not a subject of burglary. 

There most be a breaking, actual or constructive. Merely to enter 
through a hole left in the wail or roof or through an open window or 
door, even if left only slightly open and pushed farther open by the 
penon entering, will not constitute a breaking; but where there » 
eny removal of any part of the house designed to prevent entry, other 
than the moving of a partly open door or window, it is snfficieiit. 
XlinB opening a closed door or window or other similar fixture, nr 
cutting out the of a window or the netting of the screen is a 
‘Aifficient breaking. So also the breaking of an inner door by one 
who has entered the house without breeki^ or by 'a servant lawfully 
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within the house, but who has no authority to enter the particular 
room, is a sufficient breaking, but unless such a breaking is followed 
by an entry into the particular room with intent to commit a felony 
therein burglary is not committed. 

There is a constructive breaking when the entry is gained by a 
trick, such as concealing oneself in a box; or under false pretense, 
such as personating a gas or telephone inspector, or by intimidating 
the inmates through violenro or threats into opening the door; or 
through collusion with a confederate, an inmate of the house; or by 
descending a diimney, even if only a partial descent is made and no 
room is entered. 

An entry must be effected before the offen‘>e i-, complete, but the 
entry of any part of the body, even a finger, is .sufficient; and an 
insertion into the house of an instrument except merely to facilitate 
further entrance is a sufficient entry. 

Both the breaking and entry must he in the nighttime, which is 
the period between sunset and sunrise, when there is not sufficient 
daylight to discern a man’s face, and both must be done with the 
intent to commit a felony in the house. If the available evidence 
ap()ears to warrant such action, the actual commission of the felony 
alleged os intended in the burglary specification should be charged 
in a separate siiecification. 

Proof. — (<*) That the accu.se<^ broke and entered a certain dwelling 
house of a certain other person, as specified; (6) that such breaking 
and entering were done in the nighttime; and {c) the facts and cir- 
cumstances of the case (for instance, the actual commission of the 
felony) which indicate that such breaking and entering weie done 
with the intent to commit the alleged felony therein, 

e. HOUSEBREAKING 

Diacaiiioa. — ^Housebreaking is unlawfully entering another’s build- 
ing with intent to commit a criminal offense therein. 

The offense is broader than burglary in that the place entered is 
not required to be a dwelling house; it is not necessary that such 
place be occupied; it is not es.sential that there be a breaking; the 
entry may be eitlier in the night or in the daytime: and the intent 
need not be to commit a felony. The intent to commit some criminal 
offense is an essential element of the offen.se, and must therefore be 
alleged and proved, in order to support a conviction of this offense. 

The term “criminal offense” includes any act or omission vio- 
lative of the Articles of War, which is cognizable by courts-martial, 
except acts or omissions constituting purely military offenses. 

The principles of the last sentence of the discussion in 149d 
(Burglary) should be observed when charging housebreaking. 
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'Ifeis «ad circumsiancee of th« case which indicate that the intent 
was;as alleged. 

/. KOBBEBT 

IRiwasaiim.^ — ^Bobbery is the taking,' with intent to steal, of the per* 
aonal property of another, from his person or in his presence, against 
his will, by violence or intimidation. (Clark.) 

' It is not robbery to take one’s own property, unless the person 
• from whom it is taken has a special property interest in the goods 
and the right to possession ; nor is it robbery to take property under 
the honest belief that it is one's own. It is not necessary that the 
poaon from whom the property is taken be the actual owner — it is 
enough if he has a possession or a custody that is good against the 
t^KT. 

The property must be taken from the person or in his presence; but 
to be in the presence it is not necessary that the owner be within 
uty certain distance of his property. Thus where some persons 
entered a house and foi'ced the o\mer by threats to disclose the hiding 
place of valuables in an adjoining room, and then, leaving the owner 
tied, went into such room and stole the valuables, their offense was 
held to be robbery. 

' The taking must be against the owner’s will by means of violence 
intimidation. The violence or intimidation must precede or 
juseompany the taking. 

The violence must be actual violence to the person, but the amount 
naed is immaterial. It is enough where it overcomes the actual 
T^stance of the person robbed, or puts him in s-uch a position that 
he makes no resistance, or suffices to overcome the resistance offered 
by a chain or other fastening by which the article is attached to 
t^ person. Where an article is merely snatched out of another’s 
hand or a pocket is picked by stealth and no other force is used and 
the owner is not pot in fear, the offense is not I'obbery. But if 
in snatching the article, resistance is overcome, there is sufficient 
violence, as where a woman’s earring is torn from her ear or a hair 
ornament entangled in her hair is snatched away. So, also, there 
is sufficient violence where a person’s attention is diverted by being 
jostled by a confederate of a pickpocket, who is thus enabled to 
stoal the person’s watch; or whwe a man is knocked insensible and 
hm pockets riffed; or where an officer steals property from the person 
Xtl a prisoner in his charge after handcuffing him on the pretext 
hfprevrniting his escape. 

w It is equally robbery where the robber by threats or menaces puts 
victim in such fear that he k warranted in making no reastanee. 
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The fear must be a reasonably well-founded apprehension of pteaeiit 
or future danger, and the gdods must be taken while such appre- 
hension exists. The danger appreliended may be, for instance, his own 
death or some bodily injviry to him, or the destruction of his habita- 
tion, or a prosecution for an unnatural crime, where a mere accusa- 
tion, though false, would so injure a person that fear of it would 
natfirally cause him to give up his property. (Cf. Clark.) 

Robbery includes larceny, and the ehunents of that offense must 
alway.s be present and should be alleged in the specification and 
proved at the trial. When tlie evidenw* falls short of proving the 
force or feai‘ or other facts iie<-<‘S‘-ary to robbery but does prove 
larceny, the accused, b 3 ' tiroper exceptions, may be found guilty of 
larceny. 

Among the lesser offenses that may be included m a particular 
charge of robbery are also assault with intent to rob, larceny from 
the person, assault and battery. aii<l a.ssault. 

Proof. — («) The larceny of the 'property (see proof under 149(7 — 
Larceny) ; (A) that such larceny was from the person or in the pres- 
ence of the person alleged to have lieen robbed; and (c) that the 
taking was by force and violence or putting in fear, as alleged. 

ff. I.ARCKN’Y 

Ditcawion. — Larceny is the taking and carrying away, by trespass, 
of ))er.sonal property’ which the tn^spas-er knows to belong either 
generally or .specially to another, with intent to dejirive such owner 
pcrniunently of his jiropcity therein, ((’lark.) 

Once a larceny is comiiiitted, a return of the property or payment 
for it is no defense to a charge of larceny. Peixmnl property only 
is the subject of larceny. 

WIktc the larceny of .several articles is sub-st antially one tfan.sac- 
tion, it is a single larceny even tliough the articles belong to different 
persons. Thus, where a thief .steals u suitcase containing the'proi>- 
erty of several individuals, or goes into a room and takes proi>erty be- 
longing to various persons, there is but one larceny, which .should be 
alleged in but one s]H<cificution. 

In cases of lareeiicy of proi»erty (except property described in 
A. W. 94), where the accused has sold the stolen proiierty, the 
eliargcs should not include specifications alleging the sale except 
whore the same has been made to an innocent part}' and constitutes 
such a fraud upon the purchaser as to warrant the preferment of a 
specification bused upon such fraud. 

rdUNK emnjnng away . — In lar<>eny there must be a taking and 
carrying awa*y. The taking must be from the actual or constructive 
possession of the owner. The carrying away means any movement 



4iie 'peepextsf^ hiamwtg di^iet, from ^ pirec^' 

- it w«8 at tbe time it was seized; except that possessioa Ibe 
'tbiaf most be omnplete. Thus, possession is not cmnplete while the 
property is secured by a oham. The taking, howevw, need not be 
. ;|y the thief with his own hands. Thns, when one, having the ve- 
^'i^ited intent to steal, entices a horse into his own stable without 
touching him, or procures an insane person to take certain articles, 
ior procures a railroad company to deliver to him another’s trunk by 
Changing the check on it, he is guilty of larceny. In these cases the 
. act of taking is in law the act of the thief himself. 

TtufUtM — ^To constitute larceny the taking and carrying away must 
he by trespass ; that is, it must 1^ taken from the owner’s possession 
without his consent. Though a person who appropriates another’s 
• property to his own use may have the intent necessary to larceny, 
.yet, if there is no trespass in taking the property, there is no larceny. 
For example, the possession of the property may have been lawfully 
chtained by the person who appropriates it, in which case a trespass 
by him is impossible so long as he has such possession. Thus, wliere 
on article is borrowed or hired, the person borrowing or hiring it 
does not commit a larceny if he subsequently, while holding the 
property as a borrower, or hirer, decides to and does convert the 
article to his own use. In such a case there is no trespass and the 
oilense is, in consequence, not larceny but embezzlement. It is 
.larceny, however, if at tbe time the article is borrowed or hired the 
borrower or hirer has the intention to convert it. Tbe distinction 
between “ possession ” and “ custody ” and the meaning of “ property ” 
must be kept in mind. Possession is the present right and power 
xbBolutely to control a thing, and not only includes those things of 
^prtuch one has actual manual gra8]>, but extends also to those things 
that am in his house, or on his land, or in the actual manual care 
and keeping of his servants or agents. Thns, where tbe owner of a 
coin gives it to another to examine on tbe spot, the owner still retains 
.poas^on of the coin; and if tlie other goes away with the coin 
intending to steal it, he is guDty of larceny. One who receives 
fgt>perty under such or similar cii-cumstances is said to have the 
.(toetody only of the property. Where a servant receives goods or 
‘'property from his master to use, care for, or employ for a specific 
^pmcpoae in bis service, the master retains possession, and tbe servant 
Ibe custody only and may conunit larceny of Ibem. A person, 
has the custody” of property, as distingudied from tbe 
i^ posseaicm,’’ where, as in the case of a servant^ custody of bii' 
.'eia^loyor’s property, he merely hoe the care axul charge of it ior 
who still retains tbe right to control it, and wl^ there^orSt. 
m possession (i. e., constructive poqseesipn as distinguished from- 
pomeasion) of ibe propnly* ^Property” in a. thing is 
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ri^ht to possession, coupled ordinarily with an ability to raercias 
that riglit (Clark.) 

Where general ownership is in one person and possession in another, 
a special owner, borrower, or hirer, it is optional to charge the owner' 
ship as in the real owner or in the person in po.ssession. 

liaent^In addition to the taking and carrying away of property 
by trespass, there must be an intent permanently to deprive the, 
owner of his property tliercin. and ordinarily such intent must exist 
at the time of the taking. Unless such felonious or evil intent exist 
at the time of the taking and carrying away there is no larceny 
except as noted in this paragraph. For example, the act of riding 
off on another's horse without iH'rniission, with intent to ride a short 
distance and then to return it, is a trespass .but not a larceny, be- 
cause the intent to deprive tlio owner permanently of his property 
is not prew'nt. However, when the original taking was wrongful, 
a subsequent felonious or evil intent iiiakcs the offense larceny in all 
caseji in which there is concurrently with such intent, although sub- 
sequent to the taking, a fraudulent conversion of the goods. 

Proof. — (a) The taking by the accused of the property as alleged; 
(ft) the carrying away by the accased of such property; (e?) tliat 
.such property belotigecl to a certain other person named or described; 
(d) that sucli property was of the value alleged, or of some value; 
and (e) the facts and circumstances of the case indicating that the 
taking and c.ii'rying away were with a fraudulent intent to deprive 
the owner fiermancntly of his property or interest in the goods or of 
their value or a part of tlieir value. 

The exi.st«ncc of the iiifcnt must in most cases be inferred from 
circumstances. Thus, if a pei-son secretly takes property, hides it, 
and denies that he knows any'lhing about it, the intent to steal may 
well bo inferred ; but if he takes it openly, and returns it, this 
would tend to show an innoc«>nt pui pose. Proof of a subsequent sale 
of stolen property goes to show intent to steal, and, therefore, evidence 
of such sale may be introdiu‘ed to support charges of larceny. 

Where the character of the i»roixTty clearly apiiears in evidence, 
for instance, if it is exiiibitcil in court, the court, from its own 
experience, may infer that the pro|»crty has some value. 

h. EMBEZZLEMENT 

OiscauiaB. — £mb(>zzlemcrit is the fraudulent appropriation of prop- 
erty by a pei'sou to whom it has la>eii intrusted or into whose hands 
it has lawfully come. (Moore v. U. S., 160 U. S. 268.) 

The gist of the offense is a breach of tnust. The trust is one aris- 
ing from some fiduciary relationship existing between the owner and 



ptopwty, and*{^nn^it^ frcim ttA tlgim^ 
itt«^ axpveseed or implied, or arieiiig by operation oet law. 
MoffBDse exists only where the property has been taken dr received by 
<eitiue of sudi reiation^ip. 

. . Property includes not only things possessing intrinsic value, but 
4 teo bank notes and other forms of paper money and oommerdal 
-paper and other writings which represent value. See the last sen* 
tence of A. W. 94 for certain cases of embezzlement chargeable under 
A. W. 98. 


- Pfeof<— (a) That the accused was intrusted with certain money or 
pn^rty of a certain value by or for a certain other person, as 
alleged; (b) that he fraudulently converted or appropriated such 
.money or property; and (c) the facts and circuntstances showing 
that such conversion or appropriation was with fraudulent intent. 


L PERJURY 

Oisausioa. — Perjury is the willful and corrupt giving, upon a law- 
ful oath, or in any form allowed by law to be substituted for an 
oath, hi e judicial proceeding or course of justice, of false testimony 
material to the issue or matter of inquiry. (Clark.) “Judicial 
proceeding or course of justice’' includes trials by courts-martial. 
(Wharton Crim. Law.) 

■ The false testimony must be willfiJly and corruptly given; that 
is, with a deliberate intent to testify falsely. 

A witness may commit perjury by testifying that he knows a 
thing to be true when in fact he either kndws nothing about it at 
all or is'not sure about it, and this is so whether the thing be true 
at false in fact. So, also, a witness may commit perjury in testify- 
ing falsely as to his belief, remembrance, or impression, or as to his 
judgment or opinion on matters of fact. Thus, where a witnefss 
swears that he does not remember certain facts whm in fact he 
does, he commits perjury, if the other elements of the offense are 
.present. So, also, where a witness testifies that in his opinion a 
-certain person was drunk when in fact be entertains the contrary 
l^nion. 

, ' The oath must be one required nr authorized by law and must be 
.^ly administered by one authorized to administer it Where a form 
>0$ QSth has been prescribed a literal following of the statute is not 
ftteatiaL Xt is «ifficient if the oath administered confbnns in sub- 
.ftiaiice to the statutory form. An oath includes an affirmation where 
latter is authorized in lieu of an oath. 

/ 'ItiB |ib. defense that the witness voluntarily appeared, or that- he 
incompetent as a witness, or that ^ testimony was i^ven hi 
f^i^ionse to questions that be could hato dedined to aturwer, e^' 
mm forced to anawm* it.over bia claim of privilago. 
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The falsp testimony mutst be material to the issue or matter of in- 
quiry, but the issue or matter of inquiry may be a a:ollateraI one< 
Thus perjury may be committed by giving material false testimony 
with respect to the credibility of a material witness, or in an affidavit 
in support of a request for a continuance, as well as by giving testi- 
mony with respect to a fact from which a legitimate, inference may 
bo draw'n as to the existence or nonexi->tence of u fact in issue. 

Proof. — (a) That a certain judicial proceeding or wmrse of justice 
was pending; (b) that the accused took an oath or its equivalent in 
such proceeding, or course of justice, as alleged; (c) that such oath 
was adinini.stered to the accused in a matter where an oath was re- 
quired or authorized by law, as alleged: (d) that such oath was 
administered by a person having authority to do so; (e) that upon 
such oath he gave the te.stiiiiony alleired; (f) that such testimony was 
false, and material to the i.ssue or iiritler of iiKpiiry ; and (9) the facts 
and eirciinisrances indicating that such false testimony was willfully 
and corruptly given. 

The testimony of a single witness is in.«ufficient to convict for per- ' 
jury without corroboration by other testimony or by circumstances 
which may be shown in evidence tending to prove the falsity. 
Documentary evidence is esix-ciiilly valuable in this connection; for 
exam|)le, where a ix*r.soii is cluirged with a perjury as to facts directly 
disprovetl by documentary or w ritten testimony springing from him- 
.^If with circumstances showing the corrupt intent; or where the 
testimony with resptvt to which |>erjury Ls charged is contradicted 
by a public record proved to have been well known to the accused 
when he took the oath. 

I. FORGERY 


Diacniaion. — ^Forgery is the false and fraudulent making or altering 
of an instrument which would, if genuine, appureiiUy impose a legal 
liability on another or change his legal liability to his prejudice. 
(Clark.) 

Some of. the instruments that are subjects of forgery are cheche, 
indorsements, orders for del ivery of money or goods, railroad tickets, 
and receipts. A writing falsely made includes a false instrument 
that may be in part or entirely printed, engraved, written with a 
pencil, or made by photography or other device. A false writing 
may be made by materially altering an existing writing, by filling 
in a paper signed in blank, or by signing an instruiuent already 
written. 

The writing must ’be false — must purport to be what it is ntA. 
Thus, signing another's name to a check with intent to defraud is 
forgery as the instrument purports on its face to be what it is not 



y|S4i tbe iulse sign»tat« of snc^ punmn is oddo^ tb» 

viwad ‘'bj^ iritb the signature of the person maMng Ae chech thdl 
4iw;tw»«.t3Tig the authority to sigUj the offense is not forgery, even if no 
authority exists, as the check on its face is what it purports to be. 
vS'hrgery may be committed by signing one’s own name to mi instru* 

' inent ; for example, where a check payable to the order of a certain 
•person comes into the hands of another of the same name, he commits 
. forgery when, knowing the check to be another’s, he indorses it with 
bos own name intending to defraud. Forgery may also be committed 
fay mgning a fictitious name, as where a person makes a check payable 
to himself as drawee and signs it with a fictitious name as drawer. 

To constitute a forgery the instrument must on its face appear to 
he enforceable at law, for example, a check or note; or one which 
might operate to the prejudice of another, for example, a receipt. 
The fraudulent making of an instrument affirmatively invalid on its 
face is not a forgery. However, the fraudulent making of a signa- 
ture on a check is forgery oven if tliere be no resemblance to the 
‘ grauine signature, and the name is misspelled. 

Alterations in writings must be matcriul. Examples of alterations 
are erasures of material matters; changing the date, amount, or place 
of payment of a note. 

The false writing must be made or altered with intent to defraud 
or injure another. It is immaterial, however, that anyone be actually 
defrauded or injured, or that no further step be made toward carry- 
ing out the intent to defraud than the making of the false writing. 

Passing or uttering as true and genuine a forged instnunent, 
knowing it to be false, or attempting so to do, is not chargeable under 
this article. 

^Pnof. — {a) That a certain writing was falsely made or altered as 


alleged; (b) that such writing was of a nature which would, if 
genuine, apparently impose a legal liability on another, or change 
his legal liability to his prejudice; (c) that it was the accused who 
so fal^y made or altered such paper; and (d) the facts and cir- 
'emnstances of the case indicating the intent of the accused tltereby 
to defraud or prejudice the right of another person. 

' ' The instnunent itself should be produced, if available. The 
^Mnty of a written instrument may be proved by calling as a wit- 
iKto the perron whose signature was forged, and showing that he 
liad not signed the document himself, and that he had not authorized 
^^ rocused to do so for him. Where the name of a fictitious person 
ie.iuMd, as lor example, the purported ognature of a fictitious per- 
efdn as draww of a efae^, evidence of falsity may include' evidence 
whuffi such cfarok is drawn, that the drawer of 
^IICM^s^'luulnoafieouirtia tochbank. 
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ft. SODOMY 

DbcasrioB. — Sodomy consists of sexual connection with any brute 
animal, or in sexual connection, by rectum or by mouth, by a man 
with a hiunan being. Penetration alone is sufficient and both parties 
may be liable as principals. 

Proofi — ^That the accused had sexual connection with a certain brute 
animal or had sexual connection by rectum or by mouth with a cer- 
tain human being, as alleg(‘d in the specification. 

1 . ASSAULT WITH INTENT TO COM.MIT ANY FELONY 

OisenasioB. — An assault with intent to commit any felony is an 
assault made with a siiecific intent to murder, rape, rob, or to commit 
manslaughter, sodomy, or other feloiiv. >See definition of felony in 
149<f (Burglary). 

Anmult . — An assault is an attempt nt offer with unlawful force or 
violence to do a corporal hurt to another. (Clark and Marshall.) 
Raising a stick over Hnotlier’.s head as if to strike him, pi'esenting a 
firearm ready for use within range of another, striking at another 
with a cane or fist, assuming a threatening attitude and hurrying 
toward another, are examples of assault. 

Some overt act is nece.ssary in any assault. Mere, preparation, .such 
us unfastening the catch on a pistol holster in order that the pistol 
may be drawn, or picking up a stone at a considerable distance from 
another without making any attempt or offer to thiow it, is not an 
assault. 

The force or violence must be physical; mere words, however 
thi'eateniiig, or insulting gestures are not in themselves sufficient to 
constitute an assault 

Furthermore, in an assault there must be an intent, actual or 
apparent, to inflict corporal hurt on another. Where the circum- 
stances known to the {)ei>ou menaced clearly negative such intent, 
there is no assault. Thus, where a jierson accompanies an apparent 
attempt to strike another by an unequivocal announcement in some 
form of his intention not to strike, there is no assault. This prin- 
ciple was applied in a case where the defendant raised his whip and 
shook it at the complainant within striking distance saying, “If you 
weren’t an old man, I would knock you down.’’ 

It is not a defense to a chai'ge of .assault that for some reason 
unknown to the assailant his attempt was bound to fail. Tims, where 
a soldier loads his rifle with wliat he beIie^’es to be a good cartridge 
and, pointing it at a person, pulls the trigger, he is guilty of assaiilt 
althougli the cartridge was in fact so defective that it did not ex- 
plode. The same principle was applied to a case wheie a person in 
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If there be soeh a demonstration of violence, coupled with an ap- 
parent ability to inflict the injury, so as to cause the person at wh<»n 
it Is directed reasonably to fear the injury unless he retreat to se- 
Otte his safety, and under such circumstances he is compelled to re- 
. to avoid any impending danger, the assault is complete, thou^ 
.the assailant may never have been within actual strildng distance 
of the person assailed. (Clarh and Marshall) There must, how- 
ever, be an apparent present ability. To aim a pistol at a man at 
such a distance that it clearly could not injure would not be an 


'’aseanlt. 


▲ battery is an assault in which force is applied, by material 
agencies, to the person of another, either mediately or immediately. 
Thna, it is a battery to spit on another; to push a third person 
against him; to set a dog at him which bites him; to cut his dress 
while he is wearing it, toough without touching or intending to 
touch his person; to shoot him; or to cause him to take poison. So 
it is a battery for a man to fondle, against her will, a woman not his 
wife. The force may be applied through conductors more or less 
eloee. Thus, to strike the dress of the person assailed, or the horse 


on which he is riding, or the house in which he resides, may be as 
jaudi a battery as to strike his face. It is not, however, a battery to 
lay hands on another to attract bis attention, or to seize another to 
prevent a fall Sending a missile into a crowd also is a battery 
OB anyone whom the missile hits; and so is the use, on the part of 
one who is excused in u.sing force, of more force than is required. If 
the injury is accidentally inflicted in doing a lawful act without cul- 
pable negligence, the offense is not committed; but where a jjersonal 
injury results from the reckless doing of an act likely to result in 
soeh injury, the offense is committed. 

Aum^ wifk mfmt to muaitr . — ^This is an assault aggravated by the 
concurrence of a speciflc intent to murder; in other words, it is an 
\ attempt to murder. As in other attempts there must be an overt act, 
'txeyotod mere preparation or threats, or an attempt to make an at- 
tempt To constitute an assault with Intent to murder by flieanns it 
Is QOt necessary that the weapon be discharged ; and in no case is the 
l^aotoal infliction of injury necessary. Thus, where a man with intent * 
''^tomurdter another deliberately assaults him by Shooting at him, the 
fact ilut be misses does not alter the character of the offense. WWze 


; to murder exists, the fact that for some reason moknown 


. i|^ sictoid oonsummation of the murder is impossible Ity the niMns 
ll^pkiyed does not prevent the person using them from being guilty ’ 
^^^eseault with intent to omn&ut murder n^tme the means are af«' . 
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parendy adapted to the end in. view. Urns, where a soldier intend- 
ing to murder another loads his rifle with what he believed to be a 
ball cartridge and aims and discliarges hisTifle at the other, it is 
no defense that he, by accident, got bold of a blank cartridge. 

A general felonious intent or sf>ecific design to commit another 
felony is not sufficient, and where a jierson is too drunk to entertain 
the specific intent the oiTense is not committed. But where the ac- 
cti.sed, intending to murder A, .shoots at and wounds B, mistaking 
him for A, he i.s guilty of assnnhing B with the intent to murder him; 
so also wheiv a man fires info a group with intent to murder some 
one, he is guilty of an assuiilt with intent to murder each member of 
the group. 

Astatdt with iiUenf to commit monsloughter. — This offense differs from 
aasault with intent to murder in the lack of tlic element of malice 
necessary to constitute the latter erune. It is an assault in an attempt 
to take huninn life, in a .sudden heat of jmssioii. Tlie .specific intent 
to kill is necessary, and the act must be done under such circum- 
stances that, hud death ensued, tlie offense would have been voluntary 
manslaughter. There can be no assault with intent to commit 
involuntary mniislaughtct'. 

Astmlt with intent to commit rape. — ^Tliis is an attempt to commit rape 
in which the overt act amounts to an assault upon tlie woman in- 
tended to be ravished. Imleceiit advances, importunities however 
earnest; mere threats; and actual attempts to rape wherein the overt 
act is not an assault do not aiiiuuiit to this offense, 'i’hus, where a 
man, intending to rape a womun. steuUluly concealed hiin.self in her 
nxiin to await a favorable ojiportunity to execute his design but was 
discovered and' fled, he was not guilty of an assault with intent to 
commit rape. 

No actual touching is neces.s:iry. Thus, when a man entered a 
woman’s room and got in the lied where she w as and within I’each of 
her person for the jiurpose of raping her he committed the offense 
under diseussinn, although lie did not touch the woman. 

The intent to have carnal knowledge of the woman assaulted by 
force and without her consent must exist and concur with the assault. 
In other words, the mail iinist. intend to overcome any resistance by 
force, actual or constructive, and fienotrate the woman’s person. Any 
less intent will not suffice. 

Once an assault with intent to commit rape is made, it is lio defense 
that the man voluntarily desisted. 

Aeeamlt uAth intent to rob. — ^Tliis is an attempt to commit robbery 
wherein .the overt act is an assault and the concurrent intent is 
forcibly to take, steal, and cany away prqperty of the pet-son 
assaulted from his person or in his presence by violence or putting 
him in fear. 



ll» iMensfed to tote oaly moDiey wiiil lh«t ^ . 

ipiiHwmlw atiaapted to bad oooe isaot adeluiae. 

.4«Maft 0^ Mmt to e«an« aodaa^^The a^alt miiBi be against a 
bnnan being, and must be wito toe specific int^t to commit sodcnny. 
.'itnj less intent, or diffeteot intent, trill not. suffice. 

PimL — (a) That the accused assaulted a certain person, as alleged; 
and (i) facta and circumstances of the case indicating the exist* 
eaee at toe time of the as^ult of the specific intent of the accused to 
murdm*, or to commit manslaughter, rape, robbery, or sodomy as 
aUeged. 


m, ASSAULT WITH INTENT TO DO BODILY HARM WITH A DANGER- 
OUS WEAPON, INSTRUMENT. OR OTHER THING 

DiscasrioB. — Weapons, etc., are dangerous when they are used in 
such a manner that they are likely to produce death or great bodily 
harm. The mere fact that a weapon is susceptible of being so used 
is not enough. Boiling water may be so used as to be a dangerous 
thing, and a pistol may be so used as not to be a dangerous weapon. 

Fnai^ — (a) That toe accused assaulted a certain person with a 
certain weapon, instrument, or thing; and (1>) the facts and circum- 
stances of the case indicating that such weapon, instrument, or thing 
-was used in a manner likely to produce death or great bodily harm. 

n. ASSAULT WITH INTENT TO DO BODILY HARM 

Oiscassioa. — This is an assault aggravated by the sxiecific present 
intent to do bodily harm to the person assaulted by means of the 
force employed. It is not necessary that any batteiy actually ensue, 
or, if bodily harm is actually inflict^, that it be of the kind intended. 
Tltoere the accused acts in reckless disregard of the safety of others 
' it is not a defense that he did not have in mind the particular person 
injured. 

pMof. — (a) That the accused assaulted a certain person, as alleged; 
and (^} the facts and circumstances of tlie case indicating the con- 
current intent thereby to do bodily harm to such person. 

m NINETY-roURTH ARnCLE OF WAR. 


>ai; MAEIM6 OR CAUSING TO BE MADE A PALSE OR FRAUDUUQVT 
h“ CLAIM 

Jl|aeasslML — Making a claim is a distinct act from presenting H. A 
may be made in one place and presented in anotoer. The 
does not relate todaims against an officer of the United States 
pdvatB capacity, bet to claims against toe United Stotes ixt 
&Mfar officer toerepf as such. It is not necessary that the claim hn 
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allowed or paid or that it be made by the person to be benefited by 
the allowance or payment. The claim must be made or caused to 
be made with knowledge of its fictitious or dishonest character. 
Tliis does not include claims, however groundletkS they may be, that 
are honestly believed by the maker to be valid, nor claims that are 
merely made negligently or without ordinary prudence, but it does 
include claims made by a person who has the belief of the false 
character of the claim that the ordinarily prudent man would have 
entertained under the •circimistan<fs. See also the discussion 
' in 1506. 

An instance of ranking a false claim would be where an officer 
liaving a claim respecting property lost in the military service 
knowingly includes articles that were not in fact lost and submits 
such claim to his commanding officer for the action of the board. 

Proof, — (a) That the accused made or caused to be made a certain 
claim against the United States, a® alleged; (h) that such claim was 
false or fraudulent in the pnrticulirs specified: (c) that when the 
accused made the claim or caused it to be made he knew that it was 
false or fraudulent in .such jiarticulars; and (d) the amount involved, 
as alleged. 


6. PRESENTING OR CAUSING TO BE PRESENTED FOR APPROVAL OR 
PAYMENT A FALSE OR FRAUDULENT CLAIM 

DiicaMioa. — See discu.ssiori in 150fi. 

The claim must be prestmted, diivctly or indirectly, to some person 
having authority to approve or pay it. False and fraudulent claims 
include not only those containing some luuterial false statement, but 
also claims that the person presenting knows to have lieen paid or 
for some other reason knows he is not authorized to present or to 
receive money on. 

Wliere an officer knows that a certain duly assigned pay account of 
his is outstanding ami that the assignee can collect on it if he chooses 
to do so, it is no defense to a charge against such officer of presenting 
for payment a second acciamt covering the same perioti as the assigned 
account that the second uer-ouiit was presented relying on the as- 
signee's statement that he would not present the first. But where 
the accused has good grounds to believe and actually does believe 
when he presents the second account that the assigned account had 
been canoeleil or surrendered by the assignee, his presentation of the 
second claim does not constitute this offense. A cancellation or sur- 
render of the first account after the jiresentation of the second account 
is, of course, no defense to the chai’ge. 

Presenting to a paymaster a f^lse final statement, knowing it to 
be false, is an example of the offense under discussion. 
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:.ikir i^pproral or payment to a contain pemm in the mil -at nnliiaiy 
/ eendee of the United States having authority to Approve or pay it a 
certain dahn against the United Statee as allegMl; (h) that auch 
daim was false or fraudulent in the particulars alleged; {e) thirt 
when the accused presented the claim or caused it to be presented he 
■knew it was false or fraudulent in such particulars; and (d) the 
amoimt involved, as alleged. 

«. ENTEiONG mro AN AGBEEMENT OR CONSPIRACY TO DEFRAVU 
THE UNITED STATES THROUGH FALSE CLAIMS 

Dbcassisa, — A conspiracy is the corrupt agreeing together of two 
or more persons to do by concerted action something unlawful either 
as a means or an end. (Bishop.) The mere entry into a corrupt agree- 
ment for the puipose of defrauding the United States tbrouj^ any 
of the means specified constitutes the offense. An example Sf this 
offense is an agreement between a contractor and an officer to defraud 
the United States by means of a padded voucher to be certified as 
comet by the officer. 

Pirsof, — (a) That the accused and one or more other persons named 
or described entered into an agreement; (b) that tlie object of the 
agreement was to defraud the United States; (c) that the means by 
which the fraud was to be effected were to obtain or assist certain 
other persons to obtain the allowance or payment of a certain false 
or fraudulent claim, as specified; and (d) the amount involved, as 
alleged. 

A MAKING, USING, PROCURING. (HI ADVISING THE MAKING OR 
USE OF A FALSE WRITING OR OTHER PAPER IN CONNECTION 
wrra CLAIMS 

Dbcussiaa. — See 150a and b. 

It is not necessary to the offense of making a writing knowing it 
to contain false or fraudulent statements that such writing be used 
or attempted to be used, or that the claim in support of which it 
was made bo presented for approval, allowance, or pa 3 nBent. The 
/alee or fraudulent statement should, however, be materiaL 
' In the offense of i>rocaring the making or use of the writing or 
other paper, the paper must be made or used; but in the offense of 
advishig such acts the mining or use of the paper is not neoessaiy. 

That the accused made or used or procured or advis^ 
the- making or use of a certain writing or other paper, aa 
(6) that certain statemente in such writing or other papers 
were Isiee or fraudulent, as alleged (e) that the accused knew tbiar 
Id) ^ facts and cireuinstances iUdlcaUng that the act ol the no- 
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oised -nta iov the purpose of obtaining or aiding oettun others to 
obtain tihe approyal, allowance, or payment of a certain claim or 
claims against (be United States, as specified, and (e) the amount 
ioTolyed, as alleged, 

e. FALSE OATH IN CONNECTION WITH CLAIBIS 

DbcuMioa. — See 150a, b, and d. 

Proof. — (a) That the accused made or procured or advised the 
making of an oath to a certain fact or to a certain writing or other 
paper, as alleged; (2)) that such oath was false, as alleged; (o) that 
the accused knew it was false; (d) the facts and circumstances of 
the case indicating that the act was for the purpose of obtaining or 
aiding certain others to obtain the approval, allowance, or payment 
of a certain claim or claims against the United States, as alleged. 

/. POHGERY. ETC„ OF SIGNATURE IN CONNECTION WITH CLAIMS 

DiacBsaioa. — See 150a and b. 

The term “forges or counterfeits” includes any fraudulent making 
of another’s signature, whether an attempt is made to imitate the 
handwriting or not. 

Pieof. — (o) That the accused forged or counterfeited the signature 
of a certain person on a certain wanting or other paper or that he 
procured or advised the act as specified; or that he used the forged 
or counterfeited signature of a certain person or procured or advised 
its use, knowing such signature to be forged or counterfeited, as 
alleged; and (6) the facts and circumstances of the case indicating 
that his act was for the purposcf of obtaining or aiding certain others 
to obtain the approval, allowance, or payment of a certain claim or 
claims against the United States, as alleged. 

g. DELIVERING LESS TRAN AMOUNT CALLED FOR BY RECEIPT 

DneuHioB. — ^It is immaterial in this offense by what means, whether 
by deceit, collusion, or otherwise, the accused effected the transac* 
tion, or what his purpose was in so doing. 

Instances of this offense are : 

A contractor gave a receipt for a greater amount than was due 
him from the United States. Thereupon the disbursing ofikxr gave 
him the full amount called for by the receipt, but received back from 
the contractor the excess over the amount actually due. 

A disbursing officer, having delivered to a creditor of the United 
States less money than was actually due, received a receipt signed in 
blank by the mieditor, which he afterwards completed by writing 
the true amount doe. 

4S 18 
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PMof. — (a) lliat the accused had cdiarge, possession, custody, or 
control of certain money or proiierty of the United States furnished 
or intended for the military service thereof, as alleged; (&) that he 
obtained a receipt for a certain amount or quantity of such money 
or property, as alleged; (c) that for such receipt he knowingly de- 
livered, or caused to lie delivered, to a cortaiu person having authority 
to receive it an amount or quantity of such money or property less 
than the amount or quantity thereof specified in such receipt; and 
(<f) the value of the undelivered money or property, as alleged. 

k. MAKING OR DEUVERING RECEIPT WITHOUT HAVING FULL 
KNOW.LEDGE THAT THE SAME IS TRUE 

DiicBMioB. — ^Wliere, for instance, an officer, or other person subject 
to military law, is authorized to make or deliver any palter certify- 
ing the receipt of any property of the United States furnished or 
intended for the military service tliereof, and a receipt or othei 
paper is presented to him for signature, stating that a certain amount 
of supplies has been furnished by a certain contractor, it is his duty 
before signing the paper to know that the full amount of suppUe'= 
therein stated to have been fumi.s}ied has in fact been furnished, 
and tltat the statements coittained in the paper are true. If, with 
intent to defraud the United States, he signs the pap^r without 
such knowledge, he is guilty of a violation of this clause of the 
article; and signing the paper witliout sucli knowledge is prima 
facie eAddence of such intent. 

Praof. — (a) That the accused was authorized to make or deliver a 
certificate of the leceipt from a certain person of certain property 
of the United States furnished or intended for tlie military servict' 
thereof, as alleged; (6) that he made or deliverod to such person 
such certificate, as alleged; (c) that such certificate was made or 
delivered without the accused having full knowledge of the troth 
of a certain material statement or statements therein; {d) the. facts 
and circum.stances indicating that bis act w'as done with intent to 
defraud the United States; and (e) the amount involved, as alleged^ 

L STEALING. EMBEZZLEMENT, MISAPPROPRIATION. SALE, ETC., OF 
MILITARY PROPERTY OR MONEY 

DtecaatioB. — ^As to larceny and embezzlement, see 149g and A. Lar- 
ceny and sale of the same property in violation of tliis article dmuld 
be charged in separate specifications, nnee both offenses are de- 
nounced therein. 

Misappropriating means devoting to on unauthorized purpose. 
Misapplication is where such purpose is for the party's own use or 
benefit The misappropriation of the property or money need not 
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be for the benefit of the accused; the TrordB ^ his own use or 
benefit” qualify the word ‘‘applies” only. 

Larceny, embezzlement, etc., must be of the particular kind of 
property mentioned in the article. Post-exchange and company 
funds and money appropriated for other than the military service 
do not come within the description “money of the United States 
furnished or intended for the military service thereof.” 

Altli'>ugh there may be no direct evidence that the property was 
at the time of the alleged offense property of the United States 
furnished or intended for the military service thereof, still cir- 
cumstantial evidence such as evidence that the property was of a 
type and kind furnished or intended for, or issued for use in, the 
military service might together with other proved circumstances 
warrant the court in inferring that it was the property of the United 
States, so furnished or intended. 

Proof.— larceny and emhezitemtnL — (a) (See 149$r and h — ^Proof) ; 
and (b) that the property l)elonged to the United States and that it 
was furnished, or intended for the military service theicof, as 
alleged. 

Mitapfrofriation and muapplkation. — (o) That the accused misappro- 
priated or applied to his own use ccitain property in the manner 
alleged; (b) that such property belonged to the United States and 
that it was furnished or intended for the military service thereof, 
as alleged; (c) the facts and circumstances of the case indicating 
that the act of the accused was willfully and knowingly done; and 
(d) the value of the projjerly. as specified. 

Sale or urongfal ditpasUion. — {a) That the accused sold or disposed 
of certain property in the manner alleged; (ft) that such property 
belonged to the United States and that it was furnished or intended 
for the military service thereof; (c) the facts and circumstances of 
the case indicating that the act of the accused was wrongfully or 
knowin^y done, as alleged; and (cl) the value of the property, as 
alleged. 


j. PURCHASING OR RECEIVING IN PLEDGE OF MILITART 
PROPERTY 

ObeusioB. — To constitute this offense the accused must know not 
only that the person selling or pledging the property was in one of 
the specified classes and that the property was the property of the 
United States, but also that the person so selling or pledging it 
had no lawful right so to do. 

Ptptd. — (a) That the accused purchased, or received in pledge, for 
a certain obligation or indebtedness certain military property of 
the United States, as alleged, knowing it to be such property; (ft) 
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that such property was purchased or so received in pledge from a 
certain soldier, officer, or other person who was a part of or employed 
in the military service of the United States, as alleged, and that the 
accused knew the person selling or pledging the property to be such 
soldier, officer, or other person; (e) that such soldier, officer, or other 
person had not the lawful right to sell or pledge such projicrty; (<f) 
that the accused knew, at tite time, of such lack of lawful right in 
such soldier, officer, or other |H'r.sou, so to si'll or pledge such prop- 
erty ; and (c) the value of the proiierty, ns alleged. 

151. NINETY-FIFTH ARTICLE OF 

CONDUCT UNBECOMING AN OFFICER AND A GENTLEMAN 

DiscoMioB. — The conduct contemplated is action or behavior in an 
official capacity which, in dislmnoring or disgracing the individual 
as an officer, seriously compiumises his character and standing as a 
gentleman, or action or behavior in an unofficial or private capacity 
which, in dishonoring or disgracing the individual persoimllv as a 
gentleman, .seriously compronnse-s his iiosition as an officer and 
exhibits liim as morally unworthy to remiun a member of the honor- 
able profession of arms. (Winthrop.) 

There are certain moral attributes coiumon to the ideal officer and 
the perfect gentleman, a lack of which is> indicated by acts of dis- 
hone.sty or unfair dealing, of indecency or indecorum, or of lawless- 
ness, injustice, or cruelty. Not every one is or can Ik*, expected to meet 
ideal standards or to possess the attributes m the exact degree de- 
manded by the standards of his owm time; hut there is a limit of 
tolerance below which the individual standards in tliese respects of 
an officer or cadet can not fall without his Iieing morally unfit to be 
an 'officer or cadet or to lie considered a gentleman. This article 
contem])lates such conduct, by an officer or cadet which, taking all 
the circumstances into consideration, satisfactorily shows such moral 
unfitness. 

This article includes acts made punisiiahle by any other Article of 
War, provided such acts amount to conduct unliccoming an officer and 
a gentleman ; thus, an officer who embezzles military property violates 
both this and the preceding article. 

Instances of violation of this article are; 

Knowingly making a false official statement; dishonorable neglect 
to pay debts; opening and reading another's letters without author- 
ity; giving a check on a bank where he knows or rea.sonably ^ould 
know tliere are no funds to meet it, and without intending that there 
should be; using insulting or defamatory language to ahotlier officer 
in his presence, or about him to otiier military persons; being grossly 
drunk and conspicuously disorderly in a public place; public assocU- 
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1 ^ 'with notorious prostitutes; cruel treatment of soldiers; corn- 
xuittisg or attempting to conunit a crime involving moral turpitude; 
ihiling without a good cause to support his family. 

Pmf.~(a) That the accused did or omitted to do the acts, as 
alleged; and (5) the circumstances, intent, motive, etc., as specified. 

152. NINETY-SIXTH ARTICLE OF WAR. 

a. DISORDERS AND NEGLECTS TO THE PREJUDICE OF GOOD 
ORDER AND HIUTARY DISCIPLINE 

Oncwtiea. — The disordei-s and neglects include all acts or omissions 
to the prejudice of good order and military discipline not made 
punishable by any of the preceding articles. 

By the term “ to the prejudice,” etc., is to be understood directly 
prejudicial, not indirectly or remotely, merely. An irregular or 
iiupro])or act on the part of an officer or soldier can scarcely be con- 
ceived which may not be regarded as in some indirect or remote 
sense prejudicing military discipline; but it is hardly to be supposed 
that the article contemplated such distant effects, and the same is, 
therefore, confined to cases in which the prejudice is reasonably 
direct and palpable. (Winthrop.) 

Instances of such disorders and neglects in the case of officers 
are: Disobedience of standing orders or of the orders of an officer 
when the offense is not chargeable under a specific article ; allowing 
a soldier to go on duty knowing him to be drunk; mideriiig himself 
unfit for duty by excessive use of intoxicants or drugs; drunkenness. 

Instances of such disorders and neglects in the cases of enlisted 
men are: Failing to appear on duty with a proper uniform; appear- 
ing with dirty clothing; malingering; abusing public animals; care- 
less discharge of firearms; personating an officer; making false state- 
ments to an officer in regard to matters of duty. 

Among the disorders herein made punishable is the fraudulmit 
enlistment contemplated by A. W. 28, which differs from fraudulent 
enlistm ent under A. W. 54 in that the element of the receipt of pay or 
allowances is not present. The fact that at the time of the alleged 
fraudulent enlistment the accused was serving in a prior enlistment 
from which he had not been discharged may be proved, prima facie, 
by introducing authenticated records of a fonner unezpired enlist- 
ment. If the period of the prior enlistment has elapsed, the fact 
that there was no discharge from bis former enlistment may be 
proved, prima facie, by the certificate of Ihe Adjutant General or 
one of his asmstants that the files and records of the office of The 
Adjutant General contain no record of the discharge of the accused 
from such enlistment. 
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For proof of fraudulent enlistment under A. W. 64« see 129 
(Proof). 

Proof. — (o) That the accused did or failed to do the acts specified; 
and (b) the circumstances, etc., as s[)ecified. 

*. CONDUCT OF A NATURE TO BRING DISCREDIT UPON THE 
MIUTARY SERVICE 

Discotnoa. — “Discredit” as here used means “to injure the reputa- 
tion of.” Instances of such conduct on tlie part of perMins subject to 
militar;^ law may include acts in violation of local law committed 
under such circumstances as to bring discredit upon the military ser\'- 
ice. So also is punishable under this clause any discreditable conduct 
not elsewhere made punishable by any specific Article of War or by 
one of the other clauses of A. W. 96. 

If ail officer or soldier bj* his conduct in incurring private indebt- 
edness or by his attitude toward it or his creditor thereafter reflects 
discredit upon the service to which he belongs, he should be. brought 
to trial for his misconduct. He should not lie brought to tnal unless, 
in the opinion of the military authorities the facts and law are un- 
disputed and there appears to be no legal or equitable counterclaim 
or set-off that may be urged by the officer or soldier. The militaiy 
authorities will not attempt to discipline officers and soldiers for 
failure to pay disputed private indebtedness or claims, that is, where 
there appears to be a genuine dispute as to the facts or Ihe law. An 
officer may be tried for this offense under either A. W. 95 or A. W. 
9C, as the circumstances may warrant. 

One object of including this phrase in the general article was to 
make military offenses those acts or omissions of retired soldiers 
whii'h were not cl.sewhere made punishable by tlie Articles of War but 
which are of a nature to bring discredit on the service, such as failure 
to pay debts. 

Pfiwf. — (a) That the accu.sed did or failed to do the acts alleged; 
and (h) the circumstances, etc., as specified. 

e. CRIMES OR OFFENSES NOT CAPITAL 

Disenssira. — The crimes referred to in this article embrace those 
crimes, not capital and not made punishable by another Article of 
War, which are committed in violation of public law as enfoj'ced by 
^ civil power. The “public law” here in contemplation includes 
^at enacted by Congress or under the authority of Congress. -For 
example, it includes (but only as to violations within their respective 
jurisdictions) the Code of the District of Columbia, and the laws of 
die several Territories and possessions of the United States. A pec- 
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actn subject to military law cannot, however, be prosecuted uwdiw 
this clause of the article for an act done in a State, Territory, or pos-' 
sessicai whidh is not a crime in that jurisdiction, merely because the 
same act would have exposed him to a criminal prosecution in a dvil 
court of the District of Columbia had he done the act within the 
jurisdiction of such court. But such act, of course, might in a proper 
case be made the basis of a prosecution under one of the other 
clauses of this article as being a disorder, a neglect, or conduct of a 
nature to bring discredit upon the military service. 

Among the crimes referred to in this article may be those offenses 
created by statute and given names therein which names are also 
found in other Articles of War given to offenses which have essen- 
tially diffei-ent elements. For example, in sec. 117 of the Servicemen’s 
Dependents Allowance Act of June 23, 1942 (56 Stat. 385), a false 
statement is declared to be perjury under certain circumstances al- 
though not made under oath. This perjury, however, is not the 
perjury denoniiccd by A. W. 93. Therefore, the perjury defined by 
the act is chargeable under A. W. 96. 

So also section 90 of the Federal Penal Code of 1910 provides 
that a failure by an officer to render accounts for public money re- 
ceived by him unless authorized to retain it as salary, pay, or emolu- 
mwt is an embezzlement of such funds. Such an embezriement, not 
being within the general definition of embezzlement as the term is 
used in A. W. 98 and A. W. 94, would be chargeable under the gen- 
eral article. 

The elements of some of the more common crime.s that are charge- 
able as crimes under this article if ‘‘committed in violation of pub- 
lic law as enforced by the^^ivil power*' will now be discussed. 


See 1492 (Assault). 


ASSAULT 


ASSAULT AND BATTERY 

See 1492 (Assault). 

UTTERING A FORGED INSTRUMENT 

OlMassioB. — See 149/ (Forgery). To constitute this offense there 
muM> be a knowledge that the instrument is a forgery, and there enust 
be an intent to defraud. The intent to defraud may be implied 
where knowledge of the falsity of the document is shown. It is not 
neoeasazy that the instrument actually be passed. A mere offer 
coupled witli a representation that it is good is a sufficient uttering. 
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Proof. — (a) That, as alleged in the specification', a certain paper 
'a*as falsely made or falsely altered; (b) that such writing was of 
a nature which would, if genuine, apparently impose a legal liability 
on another, or change his legal liability to his prejudice; (o) that 
the accused, ns alleged in tiie specification, uttered such paper as true 
and genuine; (d) that the accused, when so doing, knew said paper 
to have been falsely made or falsely altered, as alleged in the specifi- 
cation; and (c) the facts and circuinsttinces indicating the intent of 
the accused to defraud or pivjiKlij-e the light of unotlicr. 

The instrument itself sliould be jinHhiced if available. 

ATTEMPTS 

DucoMion. — An attempt to commit a crime is an act done with 
intent to commit that particular crime, and forming part of a series 
of acts which will apparently, if not inteiTupted by circumstances 
independent of the doer’s will, result in its actual commission, 
( Clark.) 

An intent to commit a crime not aceompamed b\ an overt act to 
carry out the intent does not constitute an attempt. For example, 
a purchase of matches with intent to burn a haystack is not an 
attempt. But it is an attempt where the haystack is actually set 
on fire, even though it may bo immediately put out by rain, blown out 
by the wind, or otherwise es( inguislied, with only immaterial damage 
to the hay. It is not an attempt where if every act intended by 
accused were completed there ivould legally be no crime, even though 
the accused may at the time believe he is committing such crime. 
Thus, to shoot at a log believing it to be a man would not be an 
attempt to murder, ” 

Soliciting another to commit a crime is not an attempt! nor is 
mere preparation to do a criminal act. 

If an attempt is included in the offense charged it may be found 
as a lesser included offen.so in violation of A. W. f>6. However, if 
such attempt is denounced by some sjjecific article it sliould be found 
under that article. 

See in connection with attempts 78b (Findings as to the charges). 

Proof. — (ffl) That ^e accused committed an overt act which if not 
interrupted by circumstances independent of the doer’s will would 
hav^ resulted in tiie commission of the offense, as alleged; (b) that 
the accused intended to commit that particular offense (tbis may 
usually be shown by the facts and circumstances surrounding the 
act) ; and (c) the apparent possibility of committing the offense in 
^e manner indicated. 
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BUSKING BUILDINGS, TBBeffiLS, LUMBER, STORES, ARMS, 

. AMMUNITION. ETC. 

DbculioB.-- Sections 286 and 286, Federal Penal Code, 1810, 
provide: 

Sac. 28B. Whoever cfball wtllfnlly and malicloiialy eet Are to, bam, or attenipt 
to bum, or by means of a dangerous explosive destroy, or attempt to destroy, 
any dwelling house, or any store, bam, stable, or other building, parcel ot a 
dwelling bouse, diall be Imprisoned not more than twenty years. 

Saa 286. Whoever shall maliciously set fire to, bum, or attempt to bom, or 
by any means destroy or injure, or attempt to destroy or Injure, any arsenal, 
armory, magaslne, roiMwalk, shtphouse, warehouse, blockhouse, or barrack, or 
any storehouse, bam, or stable not parcel o&a dwelling bouse, or any other 
building not mentioned In the section lost preceding, or any vessel built, build- 
ing, or undergoing repair, or any lighthouse, or beacon, or any machinery, tim- 
ber, cables, rigging, or other materials or appliances for building, repairing, or 
fitting ont vessels, or any pile of wood, boards, or other lumber, or any military, 
naval, or victualing stores, arms, or other munitions of war, shall be fined not 
more than five thousand dollars and imprisoned not more than twenty years. 

These sections cover arson (see 149c) and also acts which are not 
arson; and include, for instance, any burning or destruction or 
injury, or attempt to bum, destroy, or injure any stmcture, ma- 
chinery, appliances, equipment, or stores, or ams. or ammunition of 
any kind whatever, where the burning, etc., is clone in a place where 
these sections are in force. 

Proof. — {a) That the accused committed one of the acts denounced 
by sections 285 and 286. Federal Penal Code, as alleged; and (6) 
the facts and circumstances indicating that the act was willful and 
malicious. 

FALSE SWEARING 

Diiciunoa. — ^Depending on the circumstances and place of commis- 
don, false swearing may be punishable as a crime under the third 
clause of A. W. 96, or as conduct to the prejudice, etc., under the 
first clause, or as conduct of a discreditable nature under the second 
clause. It may consist, for example, in giving false testimony in a 
jutfidol proceeding or course of justice on other than material mat- 
ters or in making a false oath to an affidavit. It is not necessary that 
the proceeding in which the oath U taken should be a judicial pro- 
ceeding. The oath may be taken before any person authorized by 
law to administer oaths; and a court-martial will take judicial notice 
of the qualifications of such persons to administer oaths. 

Pieef. — {a) That accused was sworn 'in a proceeding or made an 
oailii to an affidavit; (6) that such oath was a^inistered a peiscm 
having authority to do so; (c) that the testimony given or the matter 
in the sffidavit was false, as alleged; and {d) facts and circum- 
stanoee indicating that such false testimony or affidavit was willfully 
and eorrnptly given or made. 



CHAPTER XXVII 
HABEAS CORPUS 

GENERAL. — RETURN TO WRIT ISSUED BY A STATE COURT OR 

JUDGE — RETURN TO WHIT ISSUED BY FEDERAL COURT OB 

JUDGE— FORMS— BRIEF 

158. HABEAS CORPUS — GenenJ.— Tho purpose of the writ of habeas 
corpus is to bring the person seeking the benefit of it befoi’p the 
court or judge to determine whether or not he is illegally restrained 
of his liberty. It is a summary remedy for unlawful reslraiiit of 
liberty and it can not be made use of to jierfovm the function of a 
writ of error or an appeal. Wheiv it is decided that the restraint 
is unlawful he is ordered released, but if the restraint is lawful the 
writ is dismissed. If the ivstraint be by virtue of legal process, 
the validity and pre.sent force of such prtK-ess are the only subjects 
of investigation. 

A State court is without authority to inquire into the legality of 
the restraint wlici'c it appears that the custody is by virtue “of the 
authority of the United State.s.” the principle being (hat no State 
can authorize one of its judges or courts to exercise judicial power, 
by habeas corpus, within the jurisdiction of another and independent 
government. No State judge or court, after he or it is judicially in- 
formed that the party is held under the authority of the United 
States, has any right to interfere with him or to require him to be 
brought before them. If a party thus held be illegally imprisoned, 
it is for the courts or judicial officers of the United States, and those 
courts or officers alone, to grant him release. A deserter appre- 
hended by a civil officer authorized by a statute of the United States 
to apprehend deserters is in the custody of the United States. See 
167 (Brief in habeas corpus case). 

154. HABEAS CORPUS— Retara to Writ Iimd by a State Cowt ar 
J«4|e . — ^In the case of a person who has been apprehended under a 
warrant of attachment (sec 975, Warrant of -attachment), the 
officer on whom the writ wae served will not produce the body but 
will make a return as indicated in 15G (Form B). In other cases, 
such as the case of an enlisted man or a general prisoner, the offiesMT 
oai whom the writ is served will not produce the body, but will make 
a return as indicated.iu 156 (Form D). A brief of authorities (157) 
w not intended to be attached to such a return. ' 

U2 
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— ^Th« officer upon whom such writ is served will at once repoti 
the fact of such service by telegraph direct to The Judge Advocate 
General of the Army and the commanding general of the corps area 
(service command) or department, stating briefly the grounds on 
which the release of the party is sought. The person alleged to be 
illegally restrained of his liberty will be taken before the court from 
which the writ has issued and a return made setting forth the 
reasons for his restraint. See 156 (Forms A and C) and 157 (Brief). 

With leferance to the papers to accompany the return in a case 
to which Form A applies, see 97fe (Warrant of attachment). In a 
case to which Form C applies, the copies of the charges and of the 
order under which the accused is held in arres-t or confinement will 
be certified by the adjutant and sworn to before an officer authorized 
to administer oaths for military administration, in the following 
form: 

1 hereby certify that the foregoing ia a full ami true cops of the original 

chargee preferred agnlnat , and of the origiual order for his 

arrest [or “confinement,” as the case may be], nod that the same are In the 
tuoBl form of mtittury charges, utal that aach cliarges and order couform to 
the roles regulatlug military procedure. 

, A4iuiant. 

Sworn to and >nili».C'ribed before me this day of , 19 — 

Trial Judge Advocate of Court-ilartial 
(Or " Summary t’ourt-.Martlal.”] 

The copy of the order convening the court or publishing the sen- 
tence will be certified and verified in a similar manner. 

Should the court order the disdiarge of the party, the officer mak- 
ing the return, or counsel, should note an apiieal pending instructions 
from the War Depaitinent, and he will report to the Adjutant 
General of the Army the action taken by the court and forward a 
copy of the opinion of tlie court as soon as it can be obtained. 

■nie laws of the Philippine Islands (acts 272 and 421) provide in 
effect that in certain cases the certificate of the commanding general 
or of any general officer in command of the department or district 
as to the facts shall be a conclusive answer to a writ of habeas corpus 
against a military officer or soldier and is a sufficient excuse for not 
producing the prisoner. In any such case the body of the prisoner 
will not be produced, but the return will be made. In other cases 
in the Philippine Islands the return will be made and the body 
produced before the proper tribunal. 

156. HABEAS CORPUS-Fonu . — The return in a particular case 
should, of oQurse, vary from the form according to tlM facts. Thus, 
if the person whose i-elease is sought (Form C) is on officer or a 
waiTMit ofiM»r, proper changes should be made. 
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Oetnrn to writ) 

In re (name of iiarty held). 

("H’rW ot habcag corpttt — Return «f re$po«ieitt) 

To the (court or Judge) : 

The reeiKindent, MaJ. , United States Infantry, upon whom has 

been served a writ of habeas oorptis for the iiruductiou of , 

respectfully makes return and stab's that he holds the said by 

authority of the United States, pursuant to a warrant of attachment issued 
under Chapter II, act of Juno 4, 1620, 22d Article of War, by a trial 
Judge advocate of a lawfully convened general (or “speclnr’J court-martial 
[or “by a aumniury cnurt-niumal *'] and duly directed to him, the said 
respondent, for execution; Hint be is diligently and In good faith engaged in 
executing said warrant of attachment, and that he respectfully submits the 
same for the Insiiection of the court, together with the original suhpoeiui and 
proof of service of the same, a copy of the order apiKiintiiig the court-martini 

sworn to as such, bt'fore which the said has lieen suhixenaed to 

testify, a copy of the charges and siieciHcations in the case, sworn to as such, 

In which s-alii Is a wltnco!,, a copy of the order referring the ciisiv 

to the court for trial, sworn to as such, and an iillldmlt of showing 

that said is a material witness in the case, that he has failed 

to appear and has offered tio valid excn.se for such failure 
In obedience, however, to the said writ of halieas corpus the resitondent 

herewith product's liefore tin' (smrt the limit of llie said , and 

for the reasons set forth lii this return jira.vs this bunuiiible court to disnilss 
the said writ 


Unfnr, United (Staten Infantry. 

Dated , , 19 — . 


Fork B 

(Belum to writ) 

(JfaAre return at in Foim A, except tubtittute for Salt paragraph the fol- 
lowing : I 

And said respondent further ninkes return that In* has not prodms'tl tlie 

body of the said , liecaust* he holds him by authority of the 

Unltt'd States as above net forth, and tiint this court [or “your honor,*’ as 
the case may lie] is without Jurisdiction In the premises, and be respectfully 
refers to the decisions of the Supreme Court of the United States in Ablemnn 
V. Booth (21 How 808) and TarMe't cate (13 Wall 897) as authority tor bis 
action, and prays this court [or ’’ your honor *'] to dismiss the writ 


Dated 


•, 19—. 


Jfo/or, 


United -titatet Infantry. 
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(Return to writ) 

In te (name of party tield). 

(Writ o1 haheat oorp«« — ^Return of retpondent) 

To the (ponrt or judge) : 

The reapondent, MaJ. , United States Infantry, npon whom haa 

been served a Writ of habeas corpoa for the prodnrtion of 

reapectfnlly makes return and states that he holds the said by 

authority of the United States as a soldier In the United States Army [or "os 
a general prisoner under sentenre of general courf-martlHl”] under the following 
circumstances : 

That the said was duly enlisted as a soldier In the service of 

the United States at , , on , ID — , for a term of 

years. (If the affetuf. U fraudulent erUMment, this recital should be 

omiMed.) 

(JSferc ftate tKe offenie. If it it fraudulent enlUtment bp repreafnting him- 
telf to be of the required age, it mag he etated at foUoKt;) 

That on tlu* day of , 1&— . at , the said , 

being under 18 years of age, did fraudulently enlist In the military service of 

the United States for the term of years, by falsely representing himself 

to be over 18 years of age, to wit, years and months; and has, 

glnce said enlistment, recelvetl pay and allowances (or either) thereunder. 

{If the offente be detertion, it may be staled tubtlantiallg as follows:) 

That the said deserted said service at , , on 

, 19 — , and remalnrsl absent In desertion nntll he was appre- 
hended at , , on — . IW — , by -. and was 

tbereuimn committed to tbe custody of tbe respondent as commanding officer 
of the post of -. 

The said bus been placed In confinement [or "arrest" as the 

case may be], and formal charges have been preferred against him for said 
offense, a copy of which charges, and of the order under which said — —— 

Is held In csinflnemeni [or "arrest,” as the case may he], duly certified 

and verified, are hereto annexed, and that be will be brought to trial thereon 
as aoon as practicable before a c<iurt-roartlal, to be convened by tbe command- 
ing general of the Department [or "convened by Special Orders, No. — , 

dated Headquarters — Department 19 — , a copy of which duly certified 

and verified, Is hereto annexed”]. 

<If the party held ts a general prisoner, the follomng paragiaph should be 
substituted for the preceding paragraph:) 

niat the said was duly arraigned for said offense before a 

general court-martial, convened b.v Special Orders, No. — , dated •Headquarters 

Department, 19—, was convicted thereof by said court, and was 

sentenced to be , which sentence was duly approved on the — — day 

of , 16 — , by tbe officer ordering the court [or "by the officer command- 
ing said Department for the time being”] as r^nlred by the 

Artide of War. A copy of the order promulgating said sentmee, duly certified 
and verified, Is hereto attached. 

In obedience, however, to the said writ of habeas corpfus the respondent 
heeewlth produces before the court the body of the said 1 respect- 
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fnll^ i«0»n to tbe dedsloDs dted In the annexed brief [U the caae does not 
involve a minor under the required age the worda “reapectfuUy retera to the 
decialona cited in the annexed brief' will be omitted], and for the reaaom aet 
forth in thia return praya thia honorable court to dlamlaa the aald writ 

~ » 

Mafor, VJlited Statet Infantry. 

Dated , , 19 — 


Pmu D 

(Beturii to writ) 

{Uake return at in Farm C, except at to latt paragraph, for which tub- 
ititute the paragraph tct out in Form B.) 

157. HABEAS CORPUS— Brief.— llie following brief will be Sled 
with a return to a W'rit of linbcas corpus issued by a United States 
court in the case of a soldier whose discharge is sought on the ground 
of minority : 

BRIEF 

The right to avoid the contract of enlistment of a soldier on the 

f round of minority will be considered under the following heads; 

, Under the common law; II. Under the statutes; III. Where the 
minor is held for punishment. 

I, Under the Common Law 

The enlistment of a minor is not avoidable by the minor nor by his 
parent or guardian at common law, but is only avoidable where the right 
to avoid it is conferred by statute. 

This proposition is clearly establi-shed by the decision of the 
Supreme Court {In re Mttrrittey, 137 U. S. 167, 159), where the 
court said : 

An enlistment la not a contract only, but u chuuge uf status. 

(Qrimley't cate, 137 U. N . 147 I It is not. tlierefore, like uii ordinary contract, 
voidable by the infant At coniiiion law an CHllstnieiit was nut voidable either 
by the infant or by his parents or guardians 

The court cites, in supixirt of these statements, Hex v. Itothcrfield 
Greya (1 Bam. & Creas, 345, 350; 8 Eng. C. L., 149), Rex V. Lytohet 
Matrauerse (7 Bam. & Cress., 226, 231; 14 Eng. C. L., 107); Com- 
momjDedlth v. Gamble (11 Serg. & Bawle (Pa. R.), 93); U. 8. v. 
Blnkeney (3 Grattan, 387, 405) . 

Li Rex v, Rotherfield Greya, aupra, it was said by Best, J, : 

By tbe general policy of tbe law of England tbe parental anllinrlty coutbines 
until tbe child attains the age of twenty-oue years; but the same fiolicy nlsu 
requires that a minor shall be at liberty to contract an engagement to serve 
tbe State. When such an engagement Is contracted It becomes inconsistent 
with the dnty which he owes to the public that tbe parental authority should 
contiiiue. 'Jhe parental authority, however, is suspended, but not d^royed. 
When the reason for its suspension ceases tbe parental authority returns. 
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Dn B«a ▼. Lyiehet Moirtmerse, tttpra^ J., after quoiaiig; 

tiieee -news of Best, J., says: 

lAwte&ce, X, la Jiee v. Smeh (0 R., 251), seema to take tke aame view 

of tiie inhj^ oad to consider the antbority of the State {Mramonnt to that 
the parent eo long as the minor contlaues in the public service, but as soon 
ns he leaves It then the parental antboilt; la restored. 

It is clear from these authorities and others -which could bo cited 
that at common law the enlistment of a minor of su^deni capacity to 
bear amu was valid regardless of a^. The right of the State to 
the services of such minors is foreewlly laid down in Lamhim v. 
Birge (30 Conn., 438). See also Cooley's Constitfutianal Law, page 
99, where on the autliori^ of Ex parte Brown, (5 Cranch, C. C., 654; 
Fra. Cas., No. 1972), and United States v. Bainbridge (1 Mason, 71: 
Fed. Cas., No. 14497), it is said : 

Minors may be enlisted without the consent of their parents or guardians 
when the law fails to require suek consent. 

II. Dndhr the Statdtbs 

The pertinent statutes are the following: 

Sec. 1116, It. S. Becruits enlisting in the Amy must be effective and ablebodied 
men, and between the ages of sixteen and thirty-five years at the time of tbeir 
enlistment. This limitatian as to age shall not apply to soldiers reenlistlng. 

This section wag modified by the act of March 2, 1899 (30 Stat. 
978), which provides: 

That the limits of age for original enlistments In the Army shall he eighteen 
and thirty-five years. 

Sec. 1117, B. S. No person under the age of twenty-one .tears shall be enlisted 
or mustered into the military service of the United .states wtibout the written 
consent of his parents or guardians : Provided, That such minor has such parents 
er guardians entitled to his custody and control. 

This section was replaced by the provision of section 27, national 
defense act of June 8, 1916 (39 Stat. 186), which reenacted it in 
the same words, substituting the age of 18 years for the age of 21. 

Sisc. 1118, R. 8. No minor under the age of sixteen years, no insane or intoxi- 
cated person, no deserter from the military service of the United States, and 
no person who has been convicted of a felony shall be enlisted or mustered into 
the military service. 

This proviso was not changed by the Army reorganization act 
of June 4, 1^0, which struck out of section 27 of the national defense 
act (see 41 Stat. 776) only the first part of the section, up to and 
including the thii^ proviso, but did not affect the proviso (fifth 
proviso)nere in question. 

1. The statutes confer no light upon the minor to avoid his enlistment, 
oeitainly not if he be 16 yean of age or over. 

Section U16i B. S., as amended, iffeecribing the age Umita of original enlist- 
ment. was made tor the benefit of the Ckiveroment, and not the minor, (fn 
re JTorfiiMeg, U7 U. S., 16T; In re ^nOev, 187 U S. 147; In re Wall, 8 Fed. 
Bepi BS; In re Davison, 21 Fed. Rep. 818; In re Zimmerman, 90 Fed. Bep> 179; 
In re JSpeneer, 40 Fed. Bep 140; In re Lawler, 40 Fed. Rep. 288; Boloman ▼. 
DOiienpon, 87 Fed. Rep. glH; Wof/ner v. Gibbon, 24 Fed. Rep. 1^) 
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SectlOB U17, B. 8.. «« amended, while recognlUng the right at the parent to 
the aerrtceo at the minor eonlera no right In the minor to avoid his enUstmmtt. 
See the cases cited above. 

-lu the Morrissey case the Supreme Court of the United States said 
that the provision of section 1116, B. S.— 

is tor the benefit of the parent or gnardian * « * It gives no jn'tvilcge 
to tire minor * * * an enlistment Is not a contract only, but efteets n 
change ot status. It Is not, therefore, like an ordinary contract, voidable by 
the Infant * * *. Tlie contract ot enlistiiient was good, so far as the peti- 
tioner Is concerned. He was not only Se fvcto but de jwr a snkUer — amenable 
to military Jurisdiction. 

Whether the designation of the age limit of 16 years in section 
1118, ,B. S., is such as to make the enlistment of the minor under 
16 years of age void or voidable by the minor has not been decided 
by the Supreme Court. In Hoskins v. Fell (239 Fed. Bep. 279). the 
court held that such an enlistment was void, but that decision is 
believed not to be suslained by the weight of authority. On prin- 
ciple, the minor, if of sufficient capacity to render military service, 
should not be permitte<l to avoid his enlistment obtained thruiigli 
his fraudulent statements as to his age. However thi.s may be, if 
the minor continued to serve and receive pay, after paasing tliat age. 
he acquiies the status of a soldier like one who was enlisted when 
over 16 years without the consent of hi.s parents, and a court-martiid 
has jurisdiction to try and sentence him to pnnislurient for desertion, 
from which sentence he can not be di-.charged on habeas corpus on 
petition of himself or his parents. (h7.e pnrtf Hnhhard, 132 Fed. 
Bep. 76.) 

2. The statutes requiring the consent of the parent or guardian of a 
minor to his enlistment (sec. 1117, B, S., amended by sec. 27, act of June 
3, 1916) impliedly confer upon the parent or guardian the right to avoid 
an enlistment entered into by a minor under the prescribed age without 
the required consent, where the minor is not held for trial or punishment 
for a military offense. 

In support of this proposition see the cases cited under II, 
proposition 1. 

3. A parent or guardian with knowledge of the enlistment of a minor 
under the prescribed age, and acquiescing therein for a considerable 
period, may be held to be estopped from asserting the right to avoid the 
enlistment. 

In support of this proposition see Ex parte Dundkin (202 Fed. 
Bep. 290) , where it was held, quoting from the syllabi : 

Where a minor enlisted without the consent of bis parent or guardian, and 
tala mother, who was hto snrviving parent, on learning of his enlistment shortly 
thereafter, did notldng tp repudiate tbe same or to secure his release, and 
testified that she would have been reconciled to It had he remained in the Army 
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and not deaerted, but tliat after bin deeertlon cbe wanted to keep Ua out of 
tbe Army, ber acta conatltuted an implied conaent to hla enHetment. 

4. A minor fraudulently enlisting and remaining in the serrioe after 
attaining the legal age of enlistment, or the age beyond which parental 
consent is not required, thereby validates his enlistment 

In support of tliis prr>position see the case of Ex parte Hubbard 
(182 Fed. Rep. 76) , where the court held, quoting the syllabus ; 

A minor enllated in the Army wheu under the age of IG, who has continued 
'to serro and receive pay after ijasKing that age, acquires the status of a soldier 
like one who was enllgled when oter 16 without the consent of his itarents, and 
a conrt-martial has Jurisdiction to try and sentence him to puuisliment for 
desertion, from which sentence lie can not be discharged on Iialieas corpus on 
petition of himself or bis parents. 

III. WuElti; THE hllNUU l.S H£I, 1 > for PrNISHMEXT 

neither the minor nor his parent nor guardian may avoid the enlist- 
ment where the soldier is held for trial or under sentence for a military 
offense. 

In support of this proposition see the cases cited above under II, 
proposition 1, and also the following. In. re Kaufman (41 Fed. Rep. 
876) ; In re Dohrendarf (40 Fed. Rep. 148) ; In re C'omiow (37 Fed. 
Rep. 668) ; In tv Ifawd (9f) Fed. Rep. 718) ; In re Miller (114 Fetl.' 
Rep. 838) ; United Staten v. Reavee (126 Fed. Rep. 127) \ In re Len- 
nard (134 Fed. Rep. 30ri): Ex parte Anderson (16 Iowa 55)5); 
MeVoiwloguc's case (107 Mass. 154. 170) : In re Carver (142 Fed. 
Rep. 623) : In re Scott (144 Fed. Rep. 79) ; ItUlingham v. Booker 
(163 Fed, Rep. 696) ; Ex parte Rock (171 Fed. Rep. 240) ; Ex parte 
Hubbard (182 Fed. Rep. 76); Ex parte Leipkoxnite (163 Fed. Rep. 
646) ; United States v. Willi fotvl (220 Fed. Rep. 291). 

The reasons given for these decisions are that the enlistment of a 
minor in the Army withoui the consent of his jiarent or guardian 
required by section 1117, B. S., “is not void, but voidable only”; 
that the soldier being not only de facto but de jure a soldier, he is 
subject to the Articles of War and may commit a military offense; 
and that if held for trial or punishuieiit for a military offense, the 
interests of the public in the administration of justice are paramount 
to the right of ihe parent or guardian, and inquire that the soldier 
abide the consequences of his offense before the question of his dis- 
charge will be considered by the court. In the Miller case (114 Fed. 
Rep. 842), the court supported its holding by the analogy of a 
minor held for punishment for a civil offense, saying^:* 

The common law, unaided by statute fully recognizes the parents' right 
to tbe custody and services of their minor child ; but it has never been held that 
satest* — 13 u 
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hlo tnmnulty wlien he wm held by as (rfBcer of a cMi eosrt at eonqMteat 
ioiledletlan to answer a charge ot crime. Hla enlistment baTlng made the 
prisoner a airtdier notwitbatandlng hla minority, he la amenable to the min' 
lary lew jutt at the cittsen toKe it a minor it emeneble to the oMI law. The 
pereMta'eaM not prevent the laic’t enforcement in either cate * * *. 


The views here cited were approved in the Reaoet case (126 Fed. 
Bep. 127), where upon full consideration of the authorities the Circuit 
Court of Appeals remanded Beaves, a minor, who had deserted from 
the Navy, to custody of the naval authorities as represented by the 
chief of police who had apprehended him. In the Carver case (142 
Fed. Bep. 623) the syllabus is a.s follows; 


A minor under the age of 18 years who unlawfully enlisted In the Army with- 
out the consent of hU father can not be discharged from the service on n writ 
ot habeas corpus sued out by his father so long as lie Is under arrest for de- 
sertion nor until he has been discharged from such custody or has served the 
sentence Imposed on him by the military trlbnnnl. In the Ijewkowilt cate 
(163 Fed. Hep. A4C), the syllabus reads: 

“A minor who by luisrepi'cseiitiiig his sge has friindnleutly enlisted In the 
Army without the consent of his parents and thereby subjected himaelt to 
punishment under military law will not tie relieved from such punishment by 
the civil courts by discharging him on a writ of habeas rorpiis on the applica- 
tion of his parents, even though the milttarg protervtion it not iputituted until 
after the writ leat issued.” 

This was followed by the unanimous opinion in the Circuit Court 
of Appeals in the Love eate (United Statet v. W HU ford, 220 Fed. 
Rep. 291). in which the court expressly approved the view stated in 
tlie LewkouHte cate, quoting section 761, R. S., relating to procedure 
under writs of habeas corpus, which reads as follows: 


The court, or Justice, or Judge shaU proceed In a summary way to deter- 
mine the facts of the case by hearing the testimony and arguments and there- 
upon to dispose of the porty as law and Justice require. 

The court added : 


Law and justice do not. In our opiuion, require I.sjve to be withdrawn from 
the military authorities and relieved of liability for bis offense In favor of 
bis mother’s right to his custody. 

By act of July 27, 1892 (27 Stat. 278), “fraudulent enlistment and 
the receipt of pay or allowance thereunder” was made a military 
offense, punishable under the 62d Article of War.* The offense is 
now defined in article 54, revised Articles of War, approved June 4, 
1920 (41 Stat 800), which provides that the offense “shall be pun- 
ished as a court-martial may direct.” A minor who procures his en- 
listment by willful misrepresentation or concealment as to his qualifi- 
cations for enlistment, and receives pay or allowances under his 
^istment, commits this offense, and the statute authorises his pun- 
iidunent therefor. In general, it may be stated that .where a minor 
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has committed a military offense the interests of the public in the 
administration of justice are paramount to the rig^t of the parent 
and require that the soldier shall abide the consequences of his offense 
before the right to his discharge be passed upon. The soldier should 
not be allowed to esca]>e punishment for his offense, even though his 
parents assert their right to his services. A minor in civil life is 
liable to punishment for a crime or misdemeanor, even though his 
confinement may interfere with the rights of his parents; and the 
above authorities clearly apply the same rule to a minor held for 
trial or punishment for a military' offense. 




Appendix 1 

THE ARTICLES OF WAR 

The articlee included in thin s«"cH«n* nhall be known as the Articles of War 
and sball at all limes and in all places ^rern the Armies of the United States. 

I. PRELIMINARY PROVISIONS 

ART. 1. DafiailioB). — ^Ttie fnllnwlng words when used In these articles shall be 
constrned In the sense indicated in tills article, unless the context shows that 
a different sense Is Intended, namely : 

(u) The word “officer” shall lie coiistmed to refer to a coinmlssioned officer; 

(h) Tlie word “soldh*!-" shall he constrned as including a unncummissloued 
officer, a prlvale, or any oilier enlisted man ; 

(o) The word “comiiaiiy" shall be understood as including a troop or battery; 
and 

(d) The u'ord “battalion” sliall lie understood ns Including a squadron. 

ART. Z Partou Sabjacl to MiltUry Law. — ^The following jiersons are subject to 
these articles and sball be understood ns Included in the term “any person sub- 
ject to military law,” or “pi-rsons guhjt>ct to military law,” whenever used In 
these articles: Provided. That nothing contained in this Act, except as specifically 
provided in Article 2, suiipnragriipb (c), simii he construed to apply iff any 
person under the United States Naval Jurisdiction unless otherwise specifically 
providiHl by law 

(o) All offleera, niemlKTs of tli«> Army Nurse Corps, warrant othews. Army 
Held clerks. Held clerks Quartermaster Corps, and soldiers belonging to the 
Regular Army of the Uii\ted States; all volunteers, from the dates of their 
muster or acceptance into the military service of the United States; and all 
other persons lawfully c.slled, drafted, or ordered Into, or to duty or for traintog 
In, the said service, from the dales they are rwiulred by the terms of the call, 
draft, or order to obey the same; 

(b) Cadets; 

( 0 ) Officers and soldii'rs of the Marine Corps when detached for service with 
the armies of the Until'd States by order of the President; Provided, That an 
officer or soldier of tlie Marine Corps when so detached may lie tried by military 
court-martial for an offense committed against the laws for the government of 
the naval service prior to hl.s detachment, and for nn offense committed against 
these articles he may be tried by a naval court-martial after such detachment 
ceases; 

(d) All retainers to the cunip and all persons accompanying or serving with 
the armies of the United States without the territorial Jurisdiction of the 
United States, and In time of war all such retainers and persons accompanying or 
serving with Ute armies of the United Slates in the field, both within and with- 
ont the territorial Jurisdiction of the United States, though not otherwise 
subject to these articles ; 

(e) All persons under seutence adjudged by courts-martial ; 


‘Sec. 1, Ch. II, act of June 4, 1920 (41 Stat. T8T), ai amended by acts of Aug 29, IMT 
(50 Stat. 124, ameadlog Art*. SOti and TO), Aug. 1, 1042 (5S Stat. T22, amending Art BOii), 
Dec. 14, 1042 (BO Stat. lOtlO, amending Art 114) and Dee. 15, 1042 (BO Stat lOM.^endlllg 
Art 52). 
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Cf) -AB ieuttiM •dmlUed Into the Begolar Arm; telWeini' B<aiw at WuOt- 
Iqgtoiit District of Colambla. 

. fstleiits in Army end Nery Oeneral Boqdtsl, Bet Bpitnis, AA. (Act ef 

Kareb A, ISOO ; S6 BMt. 748.) 

Penoond ot the Coast and Qaodette Sumy tranateted to tba aartloa ot the 
War Department. (See. 16, act of Hay SI. 1817; 40 8tat. 88.) 

Peraonad of the Ughttaoose Service tranaferiod to the aerrico of tbo War De- 
partment. (Act of Auguat SO, 1918 ; 88 Btat. 002 ) 

Inmates of tbe National Home for Dtaaded Volnnterr Boldlere. (R, 8. 4B8S.) 

Feraonnd of tbe PnbUc Bealtb Service detailed In time of war for duty with 
the Army. (I R. No. 9, July 8^ 1017 . 40 Stat 242.) 

Inmatea of the Soldiers* Home. (R S 4824.) 

Civilian employees. Dig. J- A. G.. Febmary, 1818, p. 7 ; Dig- SAG. 1818, pp. 
78. len ; Dig J. A G 1810. pp 18, 880. 

liembora of Bed Croaa, Dig. J. A. O. AprU-December. 1017, p. 88 ; Dig. J. A O. 

1818, p 86. 

IL COURTS-MARTIAL 

AST. S. Cenrti-Martial Qaaiiiad. — Oitirts-martial shall be of three kinds, namely: 

IHrst, general courts-martial : 

Second, special conrts-martlal ; and 

(Eblrd, summary cuorts-martial. 

A. CoMTOsmoN 

AST. A Who May Sarve oa Coarb-MartiaL — ^All officers in the military service of 
tho United States, and officers of the Marine corps when detached for service 
trim the Army by order of tbe {'resident, sball be competent to serve on courts- 
uartlal tor tbe trial of any persons who may lawfully be brought before siKb 
coorts for trial. When appointing conrts-martlal tbe appointing authority 
aba II detail as members thereof those officers of the command who. In bis 
opinion, are best qualified for tbe duty by reason of age, training, experience, 
and Judicial temperament; and officers having less than two yi'ars' service 
aiMii not, if It can be avoided without manifest Injury to the service, be 
aiqpolnted as members of courts-inartlul In excess of the minority membership 
Rieteof. 

Competency of retired offlecra (Dig. JAG. Jnnuary-Joov, 1821, p. DB) ; of 
reserve oBrvn on active duty iDIg. J. A. G. 11124. p 7) ; of Notional Gnard oOlcvr 
attending aervlee acbool (Dig JAG. 1824, p 7). 

All volunteer offleen are competent to sit ‘from tbe dates of tbeir muster or 
acceptance Into tbe military service of tbe United Btalea; and all other olBoera 
lawfally called, drafted, or ordered Into, or to duty or for training in, the military 
aervlee of the United States.’ from tbe dates they are reqnired by the terms of the 
call, draft, or order to obey the aame, 

Aa to preenmption of competency, see Dig. J. A. G 1822, p. 118. 

ART. 5. CmmJ Ceorta-Mariial. — General courts-martial may consist of any num- 
ber of offleera not less than five. 

ART. 9. Special Cosris-Mariial. — Rpecial courts-martinl may consist of any number 
Dt aOeen not less than three. 

MIT. 7. Smmmry Cosils-MartiaL — A summary ronrt-martlal shall consist of one 
odfcer. 

B. Bt Wbom Afpointsp 

AKt. A, Csamt Cssris-MailiaL— -The President of the United States, the emtt- 
Mndioy nffleer of a territorial division or department, the SuperiDteadent of 
MUiiary Academy, the commanding officer otf an army, an army corpe, a 
‘AMsUib, or a egparate brigade, and, when empowered by the President, ttaP 
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(>ommandinf( officer of any dtatrtct or at any force or body ot troopa may 
appoint general ronrlH-martial ; but when any such commander la the accoaet 
or the proaecntor of the person or persons to be tried, the court tdiall be 
appointed by superior competent authority, and no officer shall be eligible to 
Bit as a member of such court when be is the accuser or a witness for the 
prosecution. 

The authority appointing a general court-martial shall detail as one of the 
members thereof a law member who shall be an officer of the Judge Advo- 
cate Oeneral's Deportment, except that when an officer of that department Is 
not available for the puniose the appolntlug authority shall detail Instead 
an officer of some other branch of the service selected by the appointing au- 
thority ns spednlly qualified to iicrform the duties of law member. The law 
member. In addition to his duties os a member, shall perform such other duties 
as the President may by regulations prescribe. 

Till' order aiipolniliiK a gciu'ial court-martial when Issued by s commander 
specially empowered tfaerotn by tbe fresldent need not cite the order of the 
President. (Dig 1 A G 1021. p S6 ) 

ART. S. Spscisl Cosita-Martial. — ^Tlic commanding officer of a district, garrison, 
fort, camp, or other place where troops are on duty, and the commanding officer 
of a brigade, regiment, detached battalion, or other detached eominand may 
uppotut siat'lal courts-inarlial , hut when any such commanding officer is the 
neeuser or the prosecutor of the iierson or iiersons to be tried, the court shall 
be apiMiiuted by superior aulhonty, and may in any case be appointed by 
superior authority when by the latter deemed desirable: and no officer shall be 
eligible to sit us a member of such court when he is the ni’cnser or a witness for 
the prosecution 

ART. lA Ssmmsry Ccarti-Mariial. — The commanding olliivr of a garrison, fort, 
camp, or other place where troops are on duty, aud the commanding officer of 
a reglinoiit, detached luittalloii, detacbeil eompiiny, or other detachment may 
appoint summary <•ourtg-mn^tlaI : but such Kuuiinary eonrts-martlal may In any 
ease be apisiinted by superior authority when by the latter deemed desirable: 
ProCTded, That when but one officer is present with a command be shall be 
the Summary court-martial of that command and shall hear and determine 
cases brought before him. 

ART. II. AapsintsMol of Trial Jadga AJvscatn asd Cooaaal. — For each general or 
special eourt-mariinl the authority appointing the court shall appoint a trial 
judge advocate and a defense counsel, aud for each general court-martial one or 
more assistant trial jiidgi* advocates and one or more assistant defense counsel 
when necessary: Piwided, /lotrrrrt. That no officer wlfo has acted as member, 
trial judge advocate, assistant trial judge advocate, defense counsel, or assistant 
defense counsel In any case shall subsequently act as staff Jndge advocate to 
the reviewing or confirming authority ution the same case. 

C JuBisnicrnoM 

ART. U. Cmrsl Coarti-MarlisL — Oeueral courts-martial Shall have power to try 
any peraon subject to military law for any crime or offense made punishable 
by these articles, and any other, person who by the law of war is subject to 
trial by military tribunals: Provided, That no officer shall be brought to trial 
before a general court-martial anointed by tbe Superintendent at the Military 
Academy: Provided further. That the officer competent to appoint a general 
court-martial tor the trial of any particular case may, when in his judgment 
ttie Interest of the service sball so require, cause any case to be tried by a 






conrtHogHwtta wMwlttetairiliiK tiit Usiimiow qpiiB Hm jtuateU oii «t 
jhf, tpKM ctnutwrdal •■ to oOenaes wt ost In Article S8; bat tin BmUntienii 
npen JwMlctton u to persons sb 4 npon pnnUblng poirar set «nt U| wM 
srttde Obeli be (rismTed. 

AIT. tt. fridd Ccetit-HeriU<--Etpeclal emrtsnsaitbd dull fame power to tqr 
any petMo sobject to mlUtery lew tor any crime or oBenee not amitel nude 
. poniebslile by these ertJdee: rmMed, That the President may. by rscolatlons, 
tonept tram the Jnrisdlctlon of special oonrts-maitlal any dass or dassea «t 
petsQOS subject to military law. 

^pedal conrtomartlal shall not have power to sdjndge confinement In sxeess 
at six months, nor to adjudge torteltnre ot more than two-thlrds pay per aumth 
tor a period of not exceejUng sbc months. 

ART. 14. SaaMir Conb-dartUl. — Sommary conrte-martlal Shall bsTe power to 
try any person 'subject to military law, except an officer, a member at the Army 
Nurse Ckirpa, a warrant oflicer. an Army field clerk, a field clerk Quartermaster 
Ooipa, a cadet, or a aoldler bolding tbe privileges ot a eertiflcate ot eligibility 
to promotion, for any crime or offense not capital made punishable b^ these 
artldes: Providei, That noncommissioned officers shall not, If they 'object 
thereto, be brought to trial before a summary court-martial without the author- 
ity of the officer competent to bring them to trial before a general courts 
mtHsI : Provided further, That the President may, by regulations, except from 
the jurisdiction of summary courts-martial any class or classes of pmsons 
subject to military law. 

Summary eourts-martlal shall not hare imwer to adjudge confinement In excess 
at cue month, restriction to limits tor more than three months, or forfeiture or 


deteotlon of more than two-thlrds at one month’s pay. 


ART. U. Jerisdidiw ml Csclssiv*.— -The provisions of these articles conferring 
Jurisdiction upon courts-martisl shall not be construed as depriving military 
commissions, provost courts, or other military trlbuimla of concurrent jurisdic- 
tion in respect of offenders or offenses that by statute or by the law of 'war be 
triable by such military commissions, provost courts, or other military tribunals. 

ART. It. Offimn; Hew Triable. — Officers diall be triable only by general and 
qieeial courts-martial, and In no caae aball an officer, -when It can be avoided, 
be tried by oflkvrs inferior to him lu rank. 


The provision u to rank Is dlreetoiy only on tbe sppointlns omhoilty. The 
sentence of a court can not to eoUaterany attacked by colng Into an Inqnliy 
irlNtlier the trial by ofleera Inferior in rank to tbe neensed was or wan not avoid- 
able. (See Swain v. U. 8., IW U. 8. BBS ) 


D. PSOCEDUBE 


ART. 17. Trial Jndfa Advocala la Praaacntoi Cannaal le IMaad.— Tbe trial Judge 
advocate of a general or special court-martial shall prosecute in the name at 
the United States, and shall, under tbe direction of the court, prepare the 
record of its proceedings. The accused sbsll have the right to be reprewntod 
lu his defense before the court by counsel of bis own selection, dtrll counsel If 


ha so psoSMes, or mUitary If such counsel be reasonably avallaUe, otberwlae 
by t|w^^itense counsel dnly appointed for the court pursuant to Artlde U. 
Shara'tbe accusal have counsd of his own selection, tbe defense counsel and 
Mipfiiid defense counsel. If any, of the court, aball, If tbe accused so desina, 
adf US hlB associate connaeL 


' UL CbeHtageev— Members ot a g^oeral or qiechd court-martial may te 

'-ffiM fe eUffed by the aceored or the trial judge advocate for cause stated to tbs 
'oliREt. The court shall detenutoe the rrievaucy and vattffilty theteei; and dhall 
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not receive • ehalletiRe to more than one member at a time. Challengea by 
tbe trial judge advocate ahall ordinarily be presented and decided before tboae 
by tbe aecuBed are offered. Elach aide ahall be entitled to one percmptotr 
challenge ; but the law member of the court aball not be challenged except for 
cause. 

AffT. 11. Orib. — ^The trial judge adv'icate of a general or special court-martial 
shall administer to the members of the court, before they proceed upon any 
trial, the following outii or aftlrinatlon ■ “Von, A R , do swear (or affirm) 
that yon will well unci tnily try and determine, acwrcllng to the evidence, 
the matter now liefore you, belwecm the United States of America and the 
person to be tried, and thnt you will duly ndmlnister Jiistlcst, witUont par- 
tiality, favor, or affection, ciciordlng to the provisions of the rules and articles 
fur the governiiumt of tbe iirinies of the United States, and if any doubt 
sliould arise, not explained by said articles, then arcording to your con- 
science, the liest of your understnnding, and the custom of war in like cases; 
and you do further swear (nr affirm i that you will not divulge tbe flndlngs 
or scmteuce of the court until they shall be pnlillsheil by the proper antliorlty 
or dul.v aniiounc<*d by the l•ou^t, except to the trial Judge advocate and 
assistant trial Judge adviK-ate; neither will you disolose or discover the vote 
cr opinion of any parlicniar memiM-r of the court -martial upon a challenge 
or Hiioii I he flndiiigs or sentence, unless required to give evirteuce thereof aa a 
witness by a court of justice* in due coulee of law So help yon God." 

When the oath or afOrmallon lias l>een ndmintstered to the members of a 
general or special court-martial, the president of the court shall administer 
to the trial Judge advocate and to each assistant trial Judge advocate, If any, 
an onth nr ufflriiialion in the following form; “You. B, do swear (or 
affirm) that you will faithfully and impartially pewforn the duties of a trial 
Judge iichcK-nte, and will not divulge the findings or sentence of the court 
to any hut the priqier authority until they shall be duly disclosed. So help 
you God." 

All persons who give evidence liefore a court-martial shall bo examined on 
oath or afttrinntlon In the following form- "You swear (or affirm) that the 
evidence you ahull give in the case imw in hearing shall lie the truth, the 
wliole truth, and notliing but the tnith So help you God " 

Elrery reporter of the proceedings of a conrt-inartml shall, liefore euterlag 
upon bis duties, make oath or uffirinatiuu In the following form; “You swear 
(or afllriu) that you will faithfully (lerform the duties of reporter to this 
court So help you God." 

Kvery interiiretcr In the trial of any case liefore a court-martial shall, be- 
fore entering upon his duties, make oath or nSlraiatlon In the following form: 
“You swear (or affirm) that yon will truly Interpret In the case now In bear- 
ing. So help you God." 

In case of afllriiialion the closing sentence of adjuration will be omitted. 

ART. 20. CraHaatacw.— A court-mnrtiol may, for reasonable cause, grant a con- 
ttnuonce to cither party for such time and as often as may appear to be just 

ART. 21. IUfM«l or Fulim to Plstd. — Witen an uccuseti arraigned be^re a court* 
martial fulls or refuses to plead, or answers foreign to the purpos^ or after a 
plea of guilty mokes a statement Inconsistent with the plea, or when it at^ears 
to the conrt that he entered n plea of guilty improvldently or through lack of 
uoderatandlng of Ita meaning and efEect, the court ahall proceed to trial and 
judgment aa If be had pleaded not guilty. 

ART. 22. Pmmm to Obtaia WitaMMt.— -Every trial judge advocate of a general or 
special oourt-martlal and every summary court-martial shall have power to 
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DC hk VntMd States, baviac crtmiaat Jortadlcttoa, nmj' lawfoiir ffaM»: Sot 
nteS j^octaa shall nm to any part of the United States, Its territories, and 
pinawsslone. 

Art. IA Refawl to Appeu er Teiiilr.— Slrery person not subject to mlUtary lav 
who, belns duly subpoenaed to aniear as a witness before any military court, 
commission, court of Inquiry, or board, or before any officer, military or civil, 
designated to take a deposition to be read In evidence before such court, com. 
mission, court of Inquiry, or board, willfully neglects or refuses to appear, or 
r efus es to qualify as a witness, or to tcstl^, or produce docnmentary evidence 
which such person may have been l^lly subpoenaed to produce, shall be 
deemed guilty of a misdemeanor, for which such person shall be punished on 
information in the district court of the United States or In a court of original 
criminal jurisdiction In any of the territorial possessions of the United States, 
jurisdiction being hereby conferred upon sncli courts for such purpose; and 
It shall he the duty of the United States district attorney or the officer prose- 
cuting for the Ooveniuient in any such court of original criminal jurisdiction, 
an the certification of the facts to him by the military conrt, commission, court 
of inquiry, or board, to file an Information against and prosecute the person 
BO offending, and the punishment of such person, on conviction, shall be a fine 
of not more than |300 or imprisonment not to exceed six months, or both, at 
the discretion of the court: Provided, That the fees of such witness and his 
mileage, at the rates allowed to witnesses attending the courts of tlie United 
States, shall be duly paid or tendered said witness, such amounts to be paid 
out of the ansroprlation for the compeusatlon of witnesses; Provided further, 
That every person nut subject to military law, who before any court-martial, 
military tribunal, or military board, or In connection with, or In relation to 
any proceedings or Invest igatlon before It or bad under any of the provisions 
of this Act, is guUty of any of the acts made punishable as offenses against 
pnblic' justice by any provision of chapter 8 of the Act of March 4, 1900, en- 
titled “An Act to codify, revise, and amend the penal laws of the United States" 
{volnme 86, United States Statutes at Large, p. lOSS) , or any amendment thereof, 
shall be punished os therein provided. 

ART. Z4. C wapaltwy MMsetiBintiea ProUkilsd . — Ho witness before a military 
conrt, commission, court of Inquiry, or board, or before any officer conducting 
an Investigation, or before any officer, military or dvll, designated to take a 
deposition to be read In cvldencp liefore a military court, commission, court of 
inquiry, or board, or before an ofn<-er conducting an investigation, shall be 
compelled to incriminate himself or to answer any question the answer to 
which may tend to Incriminate him, or to answer any question not material 
to the Issue when such answer might tend to degrade him. 

ART. 2S. Dwws Hi s s i Wksa A4BBisibto.-^A duly authenticated deposition taken 
Upon reasonable notice to the opposite party may be read In evidence before any 
mUltary conrt or commission In any case not capital, or In any proceeding 
Jbetore a court of Inquiry or a military board. If such deposition he taken when 
the witness resides. Is found, or Is about to go beyond the State, Tenttmy. 
Ar District In which the conrt, commission, or boaid Is ordered to alt, or beyond 
foe distance of one hundred miles from the place of trial or hearing, or when 
Jt'Jljppears to foe satisfaction of the court, commission, board, or afowlnting 
afffoorlty foat foe witness, by reason of age, slcknoas, bodily Infirmity, im- 
prisonment, or other reasonable cause, Is unable to appear and teotlfy in per- 
HKm at foe idace of trial or hearing:- Provided, That teatlnumy by d^^oritloil 
may be addnied tme foe defoase la ctqdtal o a se a. 
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ART. M. P ifi i tiw M ' Rrf ori Whoa TAw. — ^DetiOBitlou to be read In evidence 
before mllltarjr courts, commissions, courts of Inquiry, or military boards, or 
lor other use in military aduilnlNtratlon, may Is; taken before and authenticated 
by any officer, military or civil, authorised by the laws of tbe United States 
or by the laws of the place where the deposition Is taken to administer oaths 
ART. 27. Csarli of* Isqsiry— Rsesrdi of, Wkss AdainiUs. — The record of the pro- 
ceedings of a court of Inquiry may, with the'consent of the accused, be read 
In evidence liefore any court-martial or military commission in any case not 
capital nor extending to tbe dlsnilssul of an officer, and may also be r«>ad in 
evidence in any proceeding liefore n court of Inquiry or a military'board: Pro- 
vided. That such evldeuce may be adduced by the detetise in capital cases or 
cases extending to the dismissal of an officer 
ART, 28. Csrtsia Acts to Ceaitilste DMsrtion. — ^Any officer who, having tendered his 
resignation and prior to due notice of the acci^ptaiice of the same, quits his 
post or proper duties without leave and with Intent to absent himself per- 
miinently therefrom shall be deemed a deserter. 

Any soldier who, without having first received a regular discharge, again 
enlists iu tile Army, or In the militia when in the service of tbe TTuited States, 
or in the Navy or Murine Corps of the United States, or in any foreign army, 
sliult be deemed to have deserted the servlee of the United States; and where 
the enlistment is In one of the forces of the United States mentioned above, 
to have fraudnlently enlisted therein 

Any iierson subject to military law who quits bis organization or place of duty 
with the intent to avoid hazardous duty or to shirk bnportant service shall be 
deiuiied a deserter * 

ART. 29. Coiri to Asaamc* Acliaa. — Whenever the court has acquitted the accused 
upon nil speciflen lions and charges, tbe court shall at once announce such 
result In rqieu court. Under such regulations as the President may prescribe 
the findings and sentence In other cases may be similarly anuciuuced. 

ART. M. Cloifd Scuiou. — Whenever a general or special court-martial shall sit 
In closed s(>sslnn, the trial Judge advocate and tbe assistant trial Judge advo- 
cate. If any, shall withdraw; and when their as-sistance In referring to the 
risurded evidence Is required, it shall be obtained iu open court, and iu the 
presence of the aa'uscd and of his counsel. If there be any. 

ART. 31. Hcdaid of Votiog. — V oting by members of a general or special court- 
martial uixin questions of challenge, on the findings, and on tbe sentence shall 
lie by secret written ballot. The Junior member of tbe court shall la each case 
count the votes, which count shall be checked by the president, who will forth- 
with announce the result of the ballot to the members of the court. The law 
memtier of the court. If auy, or If there be no law member of tbe court, then 
the pcesldeut, may rule in open court upon interlocutory questions, other than 
challenge, arising during the proceedings: Prodded, Ttuit unless such rnliug 
be made by the law memlier of tlie court if any member object thereto the 
court shall be cleared aud closed and the question decided by a majority vote, 
viva voce, beginning with the Junior In rank: And putvided fitriher. That If 
any such ruling be made by the law member of tbe court upon any interlocutoty 
question other than an objection to the admissibility of evidence offered daring 
the trial, and any member object to tbe ruling, tbe court shall likewise be 
cleared and cloaed qnd tSe question decided by a majority vote, viva voce, 
beginning with the Junior In rank : Provided further, hoioever. That the {ihrase, 
“objection to the adiuissibUity of evidence offered during the trial,'’ as used 
Id the next preceding proviso hereof, shall not be construed to Include questimu 
as to the order of the Introductlim of wltuesses or other evidence, nor of the 
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•b«l|;^ke sMitMl or called tipoa any qtieetloii, nor aa to wheUier eoott 
tawB vtev the presDiaeB where an oflenae la alleged to have been comsaltted, 
nor aa to the eonpeteney of wltneoaea, aa, tor Inatanee^ of children, wttneaaea 
aOeged to he mentally Incompetent, and the Ulce, nor aa to the tnaanlty of 
aeeaaed, or whether the exiatenoe of mental diaeaae or mental derangement on 
(he pert of the accoaed haa become an laane In the trial, or accnaed required to 
anbmlt 1o pbyaleal examination, nor whether any argument or statement of 
eoonsel for the accnaed or of the trial Judge advocate la Impngwr, nor any 
mling in a case Involrlng military etrategy or tactics or correct military action ; 
tnit, opon all these questions arising on the trial, if any memtier object to any 
ruling of the law member, the court shall he cleared and dosed and the question 
decid^ by majority vote of the members in the manner aforesaid. 

AKT. SC. Caahaipli —A military tribunal may punldi as for contempt any i«rBOu 
who uses any menacing words, signs, or gestures In its presence, or who 
dlsturhs Its proceedings by any riot or disorder: iVocidcd, That such punish- 
ment shall in no case exceed one month's confinement, or a fine of |100, or 
both. 

ART. 3S. lUcard*— Gawral Coortt-MarliaL — ^Buch general conrt-murtliil shall keep 
a separate record of Its proceedings in the trial of each ease brongbt before it, 
and such record aball be authenticated by the signature of the president iind 
the trial Judge advocate; but In case the record can not be authenticated by 
the president and trial Judge advocate, by reason of the death, disability, or 
absence of either or both of them, it shall be signed by ii member In lien of 
Che president and by an assistant trial Judge advocate, If there be one, in 
Ufa of the trial Judge advocate; otherwise by another member of the court. 

ART. 34. Rscwds— SpscUl sad Ssaaory Cearii-Martial.— Each special court-martial 
and each summary court-martial shall keep a record of Its proceedings, sepa- 
rate for each case, which record shall OHitaln such matter and be authenticated 
in such manner as may be required by regulations which the President may 
from time to time prescribe. 

ART. 3S. D hg si il ios sf Rsea rds — Gmaral Csorts-Martisl. — ^The trial Judge advocate 
ct each general court-martial shall, with such expedition as circumstances may 
permit, forward to the appointing autliority or to his successor in command 
the original record of the proceedings of such court in the trial of each case. 
All records of such proceedtngM shall, after having been acted upon, be trans- 
mitted to the Jndge Ad> ocate Oenersl of the Army 

JAT. St. DUpatHisB si Rscordt— Sgtcial sad SwMsry Csarlt4bitiaL — ^AftCr havltig 
been acted upon by the officer appointing tlie court, or by the officer commanding 
for the time being, the record of each trial by special court-martial and a 
report of each trial by summary court-martial shall be transmitted to such 
general headquarters as the President may designate in regulations, thme 
to be filed In the office of ihe Judge advocate. When no longer of use, records 
•f summary oonris-martial may be destroyed. 

The last lenteDce of the preceding article has been modilM by we. S of the 
act of Aogast S, ISSe (5S Stat. 1210), as amended by tbs act of llarcb 13, 1043 
iOd 8tat 171), whleb provldw tbat Qovernment records sbaU not bo allenatad 
or destroyed except br authority obtained tbereuuder. 

ART, 37. IsrotslaiHiio— Rffeci sf.— The proceedinga of a court-martial than not 
ba-hffid tovulM, nor the findings or sentence dlsappro^ In any ease on the 
ground of Improper admission or rejection of evidence or tor any error as to 
friiy matter of pleading or procedare unless in the opinion of the reviewing or 
eenfirmlng Mthorlty, after aa examination of the entire proceedlngB, it EMU 
appear the error complained of has UiJurlDiuily aJEected the sabstaidlfcl 
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right* of an aocnsed ; Provided, That the act or omlsalon npon which the accnaed 
has been tried eonatttntcs aa offense denounced and made punishable b; one 
or more of these articles* Provided further. That the omission of the words 
"hard labor” In any sentence of a conrt-martial adjudging imprisonment or 
eimflnement shall not be construed as depriving the authorities executing such 
sentence of Imprisonment or coiifitiement of the power to require hard labor 
os a part of the punishment in any case where It is autliorlzcd by the Bzecutive 
order prescribing maximum pnulshnients 

ART. 38. Prwidnl May Prucrib* RalM.-TIie president miiy, by regiilatlons, which 
he may modify from time to time, prescribe the procedure, including modes of 
proof, in cases liefore cuiirts-martial, courts of Inquiry, military commissions, 
and other military trlbniials, which regulations shall, in so far as he shall 
deem practicable, aiiply the rules of evidence generally recognized in the trial 
of criminal cases in the district courts of the United States; Provided, That 
nothing eoutrary to or inconsistent with these articles slmil be so prescribed* 
ProiMed further, ’fhat all rule*, uiude In purHuaucc of this article shall be 
laid itelore the Congress annually 

E UlMllSTOlNS t-pON I'llOSEClTtONS 

ART 38. At to Tiwe - -Exc<*pl fnr (b-MTtiiin c*ommttteil in time of war, or for 
mutiny or murder, no person suhlect to military law shall be liable to be tried 
or punished by a coiirt-marllnl for any crime or offense committed more than 
two years before the arrulgnmeni of snob pt'rson * Pronded, That for desertion 
In time of pence or for any crime or offense punislinlile utider articles ninety- 
three and ulueiy-four of this code the iierlod of limitations upon trial and 
punishment by court -martial shall be three years: Prtuddod further. That the 
period of any absence of the aieusetl from the Jurisdiction of the Unttisl 
Stat<"8, and also any period during which by ri'iisoii of some manliest Impedi- 
ment the accuscil shall not hate bi*eii amenablo to military Justice, ahull be 
(•xcluded In compnlliig the aforesaid pt'riods of limitation . And provided fur- 
ther. That this nrllcle sliull not lane the effect to untliorize the trial or punish- 
ment for any crime or offense barred by the provisions of existing law 

**MmilfeRl inuieiUnieiit * us us«l la tbp clghi v-pikIii b article (s predecessor of 
the present thlrty-iilnth Article of Wur) docs not meau merely want of evidence, 
or Ignomncc ns to the offender or offense by the militnry authorities, but it means * 
something akin to abseiicc, waiii of power, or s physical Inability to bring the 
party charged to trial. A 'inuniO-st ini|>cilHncnt'* does no! exist where the mili- 
tary antborltles, by reasonable diligenoe. could make sneb party amenable to Justice; 
and liny concealment cf the evidence of bis guilt, or other like fraud on bis part 
by nhleli the proserntlon Is delayed until the tune of the bar has run, does not In 
nnd of Itself deprive him of tlie lienefli of the stiiime (14 Op. Atty Gen. 286). 

ART. 48. As to Number.— No tierson shall. wlThout his eunsent. lie irieil a second 
time for the same offense: but no proceeding In which an accused has been 
found guilty by a court-martial upon any charge or siieclficatiun shall be held 
to be a trial In the sense of this article until the reviewing and, if there be 
one, the confirming authority sbull have taken final action upon the case. 

No authority shall return a record of trial to any cuiirt-martlal for recon- 
sideration of — 

(a) An acquittal; or 

< b) A finding of not guilty of any specifleatinn ; nr 

(o) A finding of not guilty of any charge, unless the record shows a finding 
of guilty' under a specification laid under that charge, which sullieleiitly 
alleges a violation of some Article oS War; or 




■lM9i MBtaBW Is tssi tiMUl UK ntoMamj sentease il«^ tqr ls«r 
4ijlta8s or BffisBaes «pon wbicb a eravletlon bu bsea bad. 

' juift BO ««iirt-iiisrUal in say proceedlass os teoMon sbS]l reeomldSr My 
IbiHilag or senteoae In say psrtleolar In wbtdi a t^ocn of tbs record of trial 
tot SBCb leconalderstion is berelnbtfore itrohibited. 


Tbe flndUisa of on Army adalalitratlTe board, or a prooeodtos bofote aa larai- 
tisatioa board, can not preclude trial by conrt-ankrtial. (Us. J, A. 0. ISIS, p. 00; 
ns. y. A. 6. i«22, p. aa.) 


F. PUNISBUCRTB 

AIT, 4L Ciwl and Unatnal P a n it h ii ni i Piohibiiid.— Cruel and nnusoal panldhmenta 
, of every kind, including flogging, branding, marking, or tattooing on tbe body 
'arc prohibited. 

AIT. 42. Flacaa of CaaCaaaanI— Vh« LatrfaL— Except tor deaeitlon In time of war, 
repeated deeertlon in time of peace, and mutiny, no person aball, under tbe 
sentence of a oonrt-martlal, be punished by confinement in n penitentiary 
udesa an act or omlaelon of whicb he is convicted is recognised as an offense 
of a dvli nature and eo piinIshnMe by penitentiary confinement for more than 
<me ;r«ar by some statute of the United States, of general -application witbln 
the oontlnental United States, excepting section 286, Penal Code of the United 
States, IfllOi or by the law of tbe District of Coinmblu, or by way of commn- 
taSon of a deatb sentence, and unless, also, tbe period at confinement antbor- 
Ined and adjudged by such court-martial is more than one year: Provided, 
That when a sentence of confinement is adjudged by a court-martial upon oon- 
vietkm of two or more acts or omissions, any one of wAtcb is punlabable under 
fbaae articles by contlnement In a penitentiary, tbe entire sentence ot confine- 
msDt may be executed In a penitentiary: Provided fartl^er, That penitentiary 
oonflnemeut hereby antborlxed may be served Id any penitentiary directly or 
Indirectly under the jnrisdiction of tbe United States; Provided fwiher. That 
persons sentenced to diahonorable discharge and to confinement, not In a penl- 
teattsry, shall be confined in the United States Dlavlpllnary Barracks or else- 
where as the Secretary of War or the'reviewlng authority may direct, but not 
in a penitentiary. 

AKT. 41. DsoA SmiwM— Whm UvfsL— No person Shall, by general coort-martlal, 
be convicted of an offense for which tbe death penalty is made mandatory by 
law, nor sentenced to suffer death, except by the concumiuce of ail the mem- 
beis of said court-martial present at tbe time tbe vote la taken, and for an 
^tonse in tbese articles expressly made pnnlsbable by destb; nor sentenced 
to life InoBiaonment, nor to confinement for more ten years, except by 
tbe concurrence of tbree-fourths of all of tbe members present at tbe time the 
'vote is taken. All other convictions and sentences, whether by general or 
agweia) coort-martial, may be determined by a two-thirda vote of thooe mean- 
hen present at the time the vote la taken. All other qnestlons shall be deter- 
ndnsd by a majority vote. 

-AIT. 44. Cswardicej FmsA— A ceswory Peaallyi' — When an cSBcer is dismissed from 
^ aervlee for cowardice or frsnd, Hie crime, pnntStament, name, and j/iaiet 
pt oboOe at the deilnqaent SbaU be pnbUahad tn tbe newspapm In and about 
'Os camp and in tbe State from which tbe offender came or where be oanaliy 
rairtdss; and after such publication it shall be scandalons for on ctBosr to 
associate with him. 

'MT. 41. Hula— IWih— Wheaever the pnntsbmsnt for a crime or .ottanss 
jawds pimidmMe by these articles Is left to the discretion iff the eonrt-teunCIa); 
gBtetttfihUiment not ezoecd soch limit or ibnitt as the Pimfidantiwty fHgtt' 
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time to preaeribe: PnvtM, net In tbne of peace Bw period of conftto^. 
meat In a penitentiary ahaU in no eaee exceed the niiitnuiin period preactQwd 
hjr tlie law which, under artide 42 of theee articlea, penonlte confinement in a 
penitentiary, nuleie In addition to the offenee eo puniababie under aurii law 
the accused aliall have been convicted at the same time of one or more other 
offenses. 

Q. AOTion BT APFonnino on SXTnEuoa AuTHoniTY 

ART. 4<. Aetna by Coarcaiia Aathwily. — Under such regulations as may be pre^ 
scribed by the President every record of trial by general court-martial or mili- 
tary commission received by a reviewing or confirming authority shall be 
referred by him, before be acts thereon, to his staff Judge advocate or to the 
Judge Advocate General. No sentence of a court-mnrtlal shall be carried Into 
execution until tbe some shall buve been approved by the officer appointing toe 
court or by tbe officer comandlng for the time being 

ART. 47. Powsri lacidvat to Power to Approve. — The power to approve tbe sentence 
of a court-martial shall be held to Include: 

(a) Tbe power to approve or disapprove a finding and to approve only so 
much of a finding of gnllty of a particular offense as Involves a finding of 
guilty of a lesser Inclndetl offense when. In the opinion of the authority having - 
power to approve, tbe evidence of record requires a finding of only the lesm 
degree of guilt ; and 

(b) The power to approve or disapprove the whole or any part of the sentence. 

(c) The iMJwer to remand a case for rehearing, under the pTovisions of article 
50>i. 

ART. 4S. ContnulMii— Wksa Rsqsirsd.— In addition to toe aj^roval required by 
article 40, confirmation b.v tbe President is required In the follovring cases before 
toe sentence of a court-martial Is carried into execntlon, namely: 

(a) Any umteuce respecting a general officer . 

(b) Any sentence extending to toe dismissal of an officer, except that In time 
of war a sentence extending to the dismissal of an officer Mow the grade of 
brigadier general mny be carried Into execution uixm confirnution by the com- 
manding general of the Army in the field or by tbe commanding general of the 
territorial department or division ; 

(c) Any sentence extending to toe suspension or dismissal of a cadet; and 

(d) Any sentence of death, except In tbe eases of persons oeovlcted In time 
of vrar of murder, rape, mutiny, desertion, or as ^les; and In such excepted 
cases a sentence of death may he carried Into exeention, subject to the pro- 
vtsioos of article 60^, upon confirmation by tbe commanding general of toe 
^l.rmy In toe field or by toe commanding general of the territorial d^artment 
or division. 

When the authority competent to confirm the sentence has already acted as 
the approving autoorlty no additional confirmation by him Is necessary. 

TIte reviewing aatliorlty, wlin was the comtuaudlng general of tbe American 
Bspedltionaiy Forces tn Blberla, wbtcb consisted of two reglmento of Infsntry and 
some special units, directed tbe execution of tbe sentence of dlsmiiiial of an 
oOcer. The words ‘'Army” and “Expeditionary Forces” are not synonymona. 

* * * Sucb reviewing authority was without iiewer under A W. 48 to con- 
firm nn order oxeentlng a sentence of dismissal of an oScer. (Dig. 4, A. G., lUJfi, 

P. 4B.) 

ART 42, Posmrs lacitori to Posror to Coafink— The power to confirm the sentence 
of a court-martial shall be held to Include : 

(a) The power to confirm or disapprove a finding, and to confirm so much 
only of a finding at guilty of a particular offense as Involves a finding of ghUty 
of A ladder Induded offenoe when, la toe igilnlon of toe autoorlty having power 
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. ' '■ ( 0 } Tho power to remand' a eaae for reiiearliig; wider tiie proHiiloBa tf. 
•rMide 00^&. 

iXI. fto'KdiBlim «r iMiniai tl Imliertt.— The power to order the eucotioh 
oC the aentence adjudced by a court-martial rimll be {udd to toidade, later 
aita, the power to mitigate or remit the whole or any part of the aeBtenoe, 

4by aneseeated portion of a amtence adjndged fay a oonrt-martial may be 
atftigated or remitted by the military anthorlty competent to appoint, for the 
oonpnand. erdnslve of penltentlarlei and the Tlnlted States Dlsctoltnaiy Bar- 
zadm, In whtoh the person under eentence la hdd, a court of the kind that 
Imposed the sentence, and the same power may be exerdaed by anpeilca' ndlt- 
tny anthorlty; but no aentence apiroved or confirmed by the President ebail 
be remitted or mitigated by any other antliorlty, and no approved aentence of 
Idea of files by an officer atmll be remitted or mitigated by any anthorlty in- 
ferior to the Frealdmit, except ae provided in the fifty-second article. 

When empowered fay the President ao to do, the commanding general of the 
'.Army In the Add or the commanding general of the territorial department or 
division, may apiwove or condrm and commnte (but not atgirove or confirm 
wlfbont commntlng), mitigate, or remit and then order executed aa commuted, 
mitigated, or remitted any aentence which under these artlclea retmlrea Oe 
eanflrmatlon of toe Preeldent before the same may be executed. 

The power of remiasion or mitigation shall extend to all nncoUeeted for- 
Mtnres adlndged hy sentence of eonrt-martlal. 

AH’. MH- leviswi H d w tiat-— -The Jnd^ Advocate Oeneral shall constitute, In 
'hla office, a board of review conalsting of not less than three officws of toe 
Jodge Advocate General’s Departmeut 

Befwe any record of trial In which there has been adjudged a sentence 
requiring approval or confirmatian by the President under the provlsioiis of 
article article 48, or article 61 le submitted to toe Preeldent, such record 
SbaB be examined by the board of review. The board toall submit its otonion 
to wilting, to toe Judge Advocate General, who shall, mcoept as herein otoerwlee 
provided, traiumlt the record and the board’s opinion, with hla recommmida- 
toma, directly Wtbe Secretary of War for the action of the President 

Bfateept as herein provided, no antfaority shall order toe execution of any 
etoer aeotmice of a general court-martial involving the penalty of death, die- 
misaal not anapended, diahonoiable diacbarge not suspended, or confinement to 
a penitentiary, unless and until the board of review shall, with toe approval 
of toe Judge Advocate General, have held toe record of trial npon which anto 
se nt e si ce it baaed legally sufficient to snpport the sentence; exe^t tout toe 
paoper reviewing or eoiiarmlng authority may iQion his approval of a sentenee 
tovolviiig dishonorable diacbarge or confinement In a penitentiary order Ita 
jgBeeptom If It la baaed solely upon findings of gnllty of a charge er cbaipea 
told a speeifleatlon or ap^clfleatlona to wUch toe accnsed has pleaded gnUty. 
INtoaii toe hoard^tif review, with toe approval of toe Jadge Advocate General, 
IlBlda ^,|nffi|rd to a ease to wbkfi toe order of execntliw haa been wlihlMhl 
‘ ander jihe lilroviaiona of tole pangraidi legally sufficient to support toe llnatotPk 
..had ffifjwiwrft toe Judge Advocate Oeneral shall so adviae tba revtawlng of eba- 
fitorofeantlterMy from whom the record was reoaivsd, ’irho may' toss e aliwio 
vprd^Pba 'agaeattaa ef toe eentence; ;wiieii to a casa In wmto toe etdef ef 
.'jateentlMa hes Itoto wftohald under toe provltoime rd-tUa parafia)to« toskeiaa 
toe reotM of trial legally ItoniBelaotto soito^ toafinithiir^a 
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atlited iBlarioitaljr afflaetliif ebe gnbatantUl rlgWa of the eoeaMil. Md* fhji 
jriidge Advocate General eoncnra ta snch luddlnc of the board of revleir, andr 
flndiiifi and aebtenee lAall be vacated la whole <» ta vart in accord with aiKh 
holding and the reconunendationa of the Judge Advocate General theceon, and 
the record shall be transmitted through the proper channels to the convening 
antborlty for a rehearing or snch other action as may be proper. Is the event 
that the Jndge Advocate General ahall not eonenr in the holding of the board 
of review, the Jndge Advocate General ahall forward all the papera In the 
case, Inclndlng the opinion .of the board of review and his own dissent 1here>, 
from, directly to the Secretary of War for the action of the Preddent, who may 
dwflrm the action of the reviewing authority or confirming anthorlty bdow, la 
whole or in part, with or without remission, mitigation, or commutatian, or 
may disapprove. In whole or In part, any finding of gnilty, and may disapprove 
or vacate the sentence. In whole or In part: Proetdea, That the fonctlcMU pro- 
scrihed In this paragrsph to be performed by the President msy be pMformed 
by' the Secretary ot War or Acting Secretary of War; Provided furtlter, nmt 
whenever a branch of the office of the Judge Advocate General Is estabhUbed, 
under the provleions of the last paragraidi of this article, with a distant emn- 
mand, such funettons may be performed by the commanding general ot snCh 
distant coinmand in all cases In which the board of review In snch branidi office 
Is empowered to act and in which the conmtanding general ot snch distant emn- 
maad is not the appointing or eonfltming anthorlty. 

When the President or any reviewing or confirming anthorlty dlsapprovea 
or vacates a sentence the execution of which has not theretofore been dnly 
ordered, be may authorise or direct a rehearing. Sndi rehearing Shall take 
place before a court composed of officers not members of the court which first 
heard the case. Upon such rabearing the accused shall not be tried tor any 
offense of which be was found not guilty by the first court, and no aentence In 
exceao of or more severe than the original sentence Shan be enforced unless 
the eentence he based upon a finding of guilty ot an offense not considered upon 
the merits In the original proceeding; Provided, That sudt rehearing shaU be 
had In aU cases where a finding and sentence have been vacated by reason ot 
the action of the board ot review approved by the Jndge Advocate General 
bolding the record of trial legally lnsnfflcl«it to snpport the fln^gs or sentence 
or that errors of law have been committed Injorlonaly afleettag the snbstantiai 
rights of the accused, unless In accord with such action, and the reconunenda* 
ttona of the Jndge Advocate General thereon, the findings or sentence are ap- 
proved in iwrt only, or the record Is returned for revision, or unless the case 
to dismissed by order ot the reviewing or confirming authority. After any sndi 
rehearing bad <m thg order of the President, the record of trial shall, after 
examination by the board of review, be transmitted by the Jndge Advocate 
General, wttb the hoard’s opinion and hto recommendations, directly to the 
Becretary of War for the action of the President 

Every record of trial fay general conrt-martlal, mcamination ot which bp the 
board of review to not bereinlMdore In this article provided for, shall never- 
thricaa he examined In the Judge Advocate General’s Office; and If found 
lagaUp Inanfllclent to snpport the findings and sentence, In whede or in part. 
Shall he examined by the board of review, and the board. If It also finds that 
S||Kh record to legally tnanfllctont to support the finding and smitenee, in' 
wdhfie or In part, shall, tn writing, submit its oifinion to the Jndge Advocate 
GSHcral, who shall trammilt the 'record and the board’s gplnton, wttb Us 
Saconmendattoa, directly tp the Secretary of War for the aptlmt ot the 

, fiasaw ' «s M - 
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IfresUtent In any snch case the President may approve, diaapf^rove w 
vacate, la whole or in part, any flodlnga of guilty, or confirm, mitigate, com- 
mute, remit, or vacate any eteteoce, In whole or In part, and direct the 
ezeeutlon of the sentence as confirmed or modified, and he may restorer the - 
accused to all rights affected by the findings and sentence, or part thereof, 
hdd to be invalid; and the President’s necessary orders to this end shall be 
binding upon all depart nieuts and oifioers of the Government: Prwided, That 
the functions prescribed In this paragraph to be perfonms] by the President 
may be performed by the Secretary at War or Acting Secretary of War; 
Prooided further. That whenever a branch of the office of the Judge Advocate 
General Is established, under the provisions of the last paragraph of this article^ 
with a distant eonmiand, such functions may lie performed by the commanding 
general of such dlatant command In all canes In which the hoard of review in 
sudi branch office is emfiowered to act and In which the ctonmandlng general 
of such distant onnmatid Is not the appoluttiig or confirming authority. 

Whenever necessary, the Judge AdviK-ate General may constitute two or 
more boards of review in hU office, with egnal {towers and duties. 

Whenever the President deems snch artloii necessary, he may direct the 
Jndge Advocate General to establish a branch of bis offlee. under an Assistant 
Judge Advocate General, .with any distant command, and to establish In such 
brandt office a board of review, or more than one. Sueb Assistant Judge 
Advocate General and such board or Itoards of review sbatl be empowered to 
perform for that command, uuder the general supervision of the Judge Advo- 
cate General, the duties which the Jndge Advitcute General and the Board 
or boards of review' In his office would otherwise be retinlred to perform In 
respect of all cases Involving senteuces not recjuiring approval or confirmation 
hy the President. 

Aecused vtM sentencod to dishonorabie diHcImrge, all forfeitures, and 10 years' 
conflaeaient. Tbe reviewing authority approved the sentence, but redueed the 
period of coaSnemvot to flve years and foiwarded tbe record of trial for review 
under the provisions of A. W. 5016. fbe board of review, tbe Acting Judge 
Advocate Oeneral concurring, held the record of trial legally sunclrnt to aup 
port tbe sentence. In publltbing tlie general court-martial order In the case 
BO nwntlOD was made of the reduction in the term of confiueineiit Btld, That 
the only aentenoe acted upon by tbe board of review and the Judge Advocate 
Oeneral wae the one os originally approved by tbe reviewing eutborliy and that 
tbe revtoMog antberily did not have tbe power to order a greeter sentence Into 
exemtion (Olg. J. A O. lOZ'J, p T1 ) 

When under this article the board of review holds n record of trial legally 
Insnffielent to euppnrt the flndlogs or sentence, and snch bolding is ennenrred 
la by tbe Judge Advocate Oeneral, such flnding or sentence Is thereby viieatod 
and tbe same can not be reconsidered for tbe purpose of reveislng such holdlog. 
(Dig. J. A. O 1933, p. 52 ) 

Bxcept where the President is tbe reviewing or confirming authority, it in not 
fbe function of the board of review or me Judge Advocate General, in passtaig 
upon the legal oulBclency of a record under A. W. 60)6, to weigh evidence. Judge 
of the eredlblllty of witnceees, or determine controverted qnestions of fact In 
auch eaeee the law givw to the conrt-martlal and the reviewing authority 
enduslvely this function of weighing evidenoe and determining what facts are 
proved thmeby ; therefore, U tbe record of trial enntalna any evldenea wbldb, M 
true, la snOleient to support the findings of guilty, the board of review and the 
Jn^ Advocate Oeneral are not pormitted by law, for the purpose of finding 
the' record not legahy saOclent to support tbe finCHnSs, to consider ns estaUlsbsd 
tneh tnett ns are inconsistent with tbe findings even though there be tweon- 
tradteted evidence of snch iketa. C. U, I52T9T 

When both tbe bobrd of review and tbe Judge Advoeate Oeneral htid tbe record ' 
of trM by general conrt-martlal to be legally tnsuIBctant to snppot) A sgntnaee 
regnlrlag confirmation by the Prealdent before Ita eaecntton, record duuid 
hot be gfibmlttod to the Beeiettry of War tor the action of tbe Precident bat 



itepjji''^ Mta;nMd'^ th* M«to«ia« aathomr to ti* 

lk A. milOH Cn' vt meK otter aetloa «* My be ptoMr. l<mA'Z.f7^ 

e, P t ^ Mt er a*. Itat; approved by the.fceretaiT of IVbT DeMAer tO, ttnr^ 
en tiMW.) ' ' ^ ^ 

Wbaa pate the’ piovMoae et A. W. 60^ the Xodge Advocate Oepetel athtee % 
the revlovtlng or eonftrmlog eothortty of the holdlpc of the board of review. a|rt ' 
hie eoneorrenee tbereU, he may in o eeparate eomnanieatien, for reoeoae etoted , - 
therein, odvlee endi reviewtap or ccadralap ootborlty that be deeme the aentnaee ' 
aonereaearlly eevPre or that in hla opinion ono or more of the tlndlnsi of doBty ' 
•hoold be dieapproved. 


AKT. n. S a i p e nti en of SMimm of Dimuwel or Dealt.— The BPtborlty competent to 
order the execution t^|i'1|intence of diemiganl of an officer or a aentenoe <C 
death may anqiend f|[|^''tii!nt«nce until the {deaenre of the Prealdent he knom, 
and in caae of guch^saapenelon a copy of the order of snspenaion, together vrith 
a copy of the record of trial, ahall imincdlatcly be tranamltted to the Prealdent. 

AST. S2. Saepe a i i e g of SooieacM. — The antliorlty competent to order the exeentlon 
of the sentence of a coort-martlal may, at the time of the approval Of anch 
aentence, suspend the execution, In whole or in part, of any such sentence aa 
deea not extend to death, and may restore the person under sentence to duty 
during such suspension; and the Secretary of War, the commanding officer 
holding general conrt-martia) Jnrladlctlon over any such offender, or the military 
authority competent to appoint, for the citmmand, exclusive of penitentiaries 
and the United States Disciplinary Barracks in which the person under sentence 
la held, a conrt of the kind that imposed the sentence, may at any time here- 
after, while the aentence is being served, suspend the execution, in wboje or 
in part, of the balance of such sentence and restore the person under sentence 
to duty during such suspeuslon. A sentence, or any part thereof, which has 
been so auspended may be remitted, in whole or in part, except In cases of 
persons confined la the United States Disciplinary Barracks or Its branches, by 
the officer who suapended the same, by his successor In office, or by any officer 
exerclalng appropriate CKiurt-uiartlal Jurisdiction over the command in which 
the person under sentence may be serrlpg at the time, and, subject to the fore- 
going exceptions, the same onthorlty may vacate the order of snspmislon at 
any time end order tBe execution of the aentence or the suapended part thereof 
In BO far as the same shall not have been previously remitted, subject to like 
power of suspension. The death or honorable discharge of a person under a 
snspeudsd sentence shall operate as a complete remission of any nnexeented or 
nnremitted part of such sentence. 

AIT. S3. Sascaiiaa or Riiiiiva reaSumiai in Diiripliaiiy Banacks. — When a sen- 
tence of dldionotahle discharge has been suspended nntU the soldier's releaBe 
from confinement, the execution or remission of any part of his sentence sball, 
it the Boldler be confined In the United States Disciplinary Barrat^ or any 
branch thereof, be directed by the Secretary of War. 


111. PUNITIVE ARTICLES 
A. Esunuun; Musnea; BEmnvs 

AIT. 34. FtaaWwd EaUstawL — ^Auy person who shall procure hlmaelf to he 
enlisted In the military aervlce of the United States by means of willful mise^ 
xeemitatlon or concealment as to his qualifications for enlistment, and bbaO 
receive pay nr allowances under each enlistment, shall be punished aa a crart- 
martial may direct 

^ ' ART. H Offiesr Htk^ Qoltwfsl Ba latM t.— Any officer who knowlni^ eidlffil «r 
maatata Into the mlUtary service any petatm whose enlistment or muator 
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■proUUted hr tew, regidationa, or orders sball be dtemtemd from tbe servleb or 
•itfereac^ other ponlshmenl as a court-martial may direct 
ART. SE Fabt Maiitr, — Any ofHcer who knowlnaly makes a lAlse muster of man 
or animal, or who signs or directs or allows the signing of any muster roll know- 
ing the same to contain a false muster or false statement as to the absence or 
pay ot an officer or soldier, or who wrongfully takes money or ether csnsidera- 
- tl(u> on mustering in a regiment, compitny, or other organIStation, or on signing 
muster rolls, or who knowhigly musters as an officer or soldier a person who Is 
not sndt officer or soldier, shall be dismissed from tbe serylce and suffer su<^ ' 
other punishment as a court-martial may direct. 

ART. S7. Fait* Rstanu — Owiuioa to R«sd«r Rstanu. — BSrery officer whose duly It Is 
to render to the War Department or other sup<>rior authority a retnm of the 
state of the troops under his command, or of the arms, ammunlUon, clothing, 
funds, or other property thereunto belonging, who knowingly makes a false 
return thereof shall be dismissed from the service and suffer such other punish- 
msnt as a cuurt-martlal may direct And any officer who, through neglect or 
design, omits to render such return shall be punished as a court-martial may 
(Erect. 

B. Dbbsbtion ; AsBBara Witboui Lsava 

ART. SS. Dto irt i sa. — Any person subject to military law who deserts or attempts 
to desert the service of the United States shall. If tbe offense be committed lu 
time of war, suffer death or such other punishment us u conrt-mnrtlal may 
direct, and, if the offense be committed at auy other time, any punishment, 
excepting death, that a court-martial may direct 
ART. St. Aalmiof or Aidnf Aaoibar to DcMrt — Any person subject to military law 
Who advises or persuades or knowingly assists another lo desert tbe service of 
the United States shall, If tbe offenst; be committed In time of war, suffer death 
or such other punishment as a court-martial may direct, and. It the offense be 
committed at any other time, any punishment, cscvpliug death, that a court- 
martial may direct. 

ART. M. Eatartuaiaf a Dswrier. — Any officer who, after hgvlng discovered that a' 
soldier In his command Is a deserter from the military or naval service or from 
the Marine Corps, retains such deserter in his command without Informing 
superior authority or tbe commander of the orgsinlzution to which the deserter 
Delongs, shall be punished as a court-martial may direct. 

art. gl. AbMBe* Wttfcost L«av«. — Auy person sul)jcct to military law who fails 
to repair at tbe fixed time to the property appointed place of duly, or goes from 
tihe same without proper leave, or absents himself from his command, guard, 
quarters, station, or camp without proper leave, shall be punished as a court- 
martial may direct 


C. DissaaracT: IitspuoaPWAnoa ; Mtmirr 

ART. 42. Diustpset Tawatd Ibt Frsiidfat, Vies FnsMaat, Csacrsti, Ssctst s ry of Wav. 
C av sn ww, Lsinlatsns. — ^Any officer who uses contemptuous or disrespectful words 
agwinst tbe President Vice President the Congress of the United Ststes, tbe 
tSacretdey of War, or the governor or legislature ot any State, Territory, or 
other poasesaloB of the United States in which be Is quartered shall be dia- 
lEssed from tbe senrloe or tufler such other punishment ss a court-martial 
may direct Any other person aubject to military law who so offends triutU 
be puntabed as a court-martial may direct 
ART, 4S. Dntsifset Toward Sapwiar 0Ccw.i— Any person subject to military tew 
,teho bAaves himself with dlsreqiect tdward Us superior officer ahaU be 
p ia d ah ed u a eoartmaittel may direct. 
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ttintary taw wbo, on any piwtenw wbatBoerer, atrikei Us ai^etfor nflh^ 
sr draws «x Ittts op any weapon or oflSers any vloience agUnst bbn, 
ta tlie exeeatton of his ofltee, or wUUnily disobeys any lawful conmiand gf 
Us Boperlor oflicer, slian enffor death or such other puntahment as a eoott' 
nwrtlal may direct. 

ART. W. lataherdiasl* Ceedect Tewiid WuifsaBainiiaed Oficetj — Any soldier who 
strikes or assaults, or wbo attempts or threatens to strike or assanit, or 
wUlfnlly disobeys the lawful order of a warrant olDcer or a noncounnlsslonad 
ofBcer while, in the staPcutlon of his ofliee, or tisea threatening or insntting^ 
language or behavi^. tn an Insubordinate or disrespectful manner toward a 
warrant olDcer or a noucommlesloned officer wblle In the execution of his odioe, 
shall be punished as a court-martial may direct. 

ART. M. Maliar sr Ssditim. — Any person subject to .military law who attempts 
to create or who begins, excites, cansee, or joins in any mutiny or sedition 
In any company, party* poet, camp, detachment, guard, or other command shall 
suffer death or such other punishment aa a court martial may direct 

ART, t7. Faihre to Seppreu Methiy or Sadities. — Any officer or soldier who, being 
present at any mutiny or sedition, does not use his utmost endeavor to suppreas 
the same, or, knowing or having reason to believe that a mutiny or sedition 
is to take place, does not without delay give Information thereof to bis com- 
manding officer shall suffer death or such other punishment as a court martial 
may direct. 

ART. M. Qasrrebj Frays; Diwrdari. — All iiffirers, members of the Army Mnrse 
Corps, warrant officers. Army field clerks, field clerks Quartermaster Corps, 
and uoncomniissiaucd officers have power to part and quell all quarrels, frays, 
and disorders among persons subject to military law and to order officers 
who take part in the same Into arrest, and other persons subject to military 
law who take part In the same into arrest or confinement, ns ctrcnmstaneea 
may requite, until their proper superior officer is arquaioted therewith. And 
whosoever, being so ordered, refuses to obey such oflicer, nurse, band leader, 
warrant officer, field clerk, or noncommissluni'd oflicer. or draws a weapon 
Upon or otherwise threatens or does violence to him, riiuU be pmilsfaed as a ' 
court-martial may direct 


D. Aaarur; I'ntntxofEST 


ART. M. Arrost or CMsiaiwist — Any person subject to military low charged with 
crime or with a serious offense under these articles shall placed In con- 
- flnement or in arrest, as circumstances may require; but when ritarged with, 
a minor offense only, such person sbnlt not ordinarily be placed in conltaemeut. 
Any person irinced In arrest under the provisions of this article shall tberahT 
be restricted to his barracks, quarters, or tent, unless such limits shall bo on- " 
larged by proper autboiity. Any officer or cadet wbo breaks his arrest dr 
wbo escapes from confliioment, wbelber before or after trial or sentence and .. 
before he is set at liberty by proper autborlty, shall be dlnnissed from tho 
service or suffer sneb other piinlshment as a court-martial may direct ; and any 
other i)enon subject to military law who escapes from confinement or Wbo 
breaks bta arrest, whetber before or after trial or sentence and before he ta.« 
set at liberty by proper auttamrlty, aball be punished as a court martial aaay 
dtaact 

. AXT. Rk Chst|wy AcImi Vpea— Charges and apedflcatlons muri be signed by * " 
persbn idhleet to mllttary taw, and undec oath either that be baa peraradl'. 
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ktunrledge «t, «r bas iiivestifated, th« matters set forth tberalB a&A that tha 
same are true in fact, to the beet of ilia knowledge and belief. 

Mo (diarge will be referred to a general court martial for trial until after a 
thorough and impartial iuveatigatian thereof aluiU have beeu made. Tbla In- 
eeattgatiou will Include luqutrlea as to the truth of the matter set forth In said 
chargee, form of charges, and what dtapoattion of the case should be made In the 
interest of Justice and discipline. At such Investignthiii full opportunit}* shall be 
given to the accused to cniss-CKtimliie witiienu's against him If they are available 
' and to present oiiything lie may desire In hIs own behalf, either in defense or 
mitigation, and the Investigating ufllcer shall examine available witnesses re- 
quested by the accused If the charges are forwarded after such investlgattoo, 
they shall be accompanied by a statement of the siihstauce of the testimony taken 
<» both sides 

Before directing the tiisX of any charge by general court-martial the npiioiiil- 
Ing authority will refer it to his staff juitge advocate for ronslderiition and 
■ advice, 

Wheo any iiersoii subject to military law Is pliiivd In arrest or conflneim-nt 
immediate steps will be taken to try the person aciiised or to dismiss the 
charge and releast* him Any officer who ts resiionslhle for unnecessary delay 
In investigating or carrying the case to a final conclusion shall la* punished as a 
court-martial may direct Wlieii n ihtsoii Is held for trial by general 
court-martial, the commanding officer will, within eight days after the accused 
Is arrested or confined, if pructlcatde, forward the ebarges to the oflicer exer- 
cising general court-martial Jurisdiction and furnish the accused a ropy of 
such ebarges. if the same hi* not i>rnctlcnble, he will iv|g>rt to su|icrlor 
antlionty the reasons for delay. The trial Jwlge ndvocste will cause to lie 
served upon the accused a copy of the charges ujmmi which trial is to tie bad, 
and a failure so to serve such clinrges will lie ground fur a continuance unless 
the trial be had on the chai ges furnished the accused ns herelulN>fore provided 
In time of peace no person shall, against bis objection, lie brought to trial be- 
fore a general court-martial within a pe,rlod of five dtiys Kiibsequcut to the 
service of cliarges upon him. 

AKT. 71. Rsfssal la Rocoiva aad Xcay ft ii iaa rt . — "Ho pnivost mnrslial or commander 
of a guard ahall refuse to receive or kceii any prisoner committi>d to his charge 
by an officer belonging to the forces of the United States, provided the officer 
committing sball, at the time, deliver an account In writing, signed by blmself, 
Ot the crime or offense cbargeil against the prisoner Any officer or soldier so 
refusing shall be punl.ibed ns a court-marihil may dlri'ct. 

fSKt. It, lassrl of FriMsen Rscoivad. — Bvery commaiuler of a guard to whose 
charge a piiaoner Is committed shall, within tweuty-fonr hours after such con- 
ffnement, or as soon as be Is relieved from bis guard, report In writing to the 
commanding officer the name of such prisoner, the offense charged against him, 
and the name of the officer committing him ; and If be falls to make such report, 
he khall be ininlsbed as a court-martial may direct. 

ART. 73. Rslsasiat FriMow Wit^ot Frsysr AsAsriiy. — Any person subject to mill- 
'bay law who, without inoper authority, releasee any prisoner duly committed 
'to bis (diarge. or who through neglect or design suffers any prisoner so com- 
adtted to escape, shall lie punished as a court-martial may direct. 

ART. lA. RaKvary sf OfeMan la Citdl A alhof i l i aa. — When any person subject to 
mUltaiy law. except one who Is held by tbe military autborltios to answer, or 
who is awaiting trial mr result of trial, or who is undergoing sentenge for a 
-crima.or offense punishable under these articles, Is sccnaed of a crime or 
l^ofhiBao ooinialtted within fbe geographical limits of tbe States of the tinloa 



EHiMct id 'tSttamth, «na jmiiltfiaMc'lqr ^ law* at tte taa'd; 
coDHiittaAlag'efltear ia NgniKd. except In tUne of erar, upon »p pa«w««i> tfiap'' 
awdCi to nee bia otmoat oitfeamr to deliver over ancb aecnaed peiaoa to Ibe 
eivU aottimidei; «r to aid the oSoera of Jostioe In apprdiendloc and gec u riny 
hint. In order that he may be brondbt to Mai. Any comnianding oOcer who 
ttpon anch application refnaea or vrUlfnny neglectB. except in tine of ma, to ' 
ddlver over ancb accneed person to the civil anthoritlea or to aid offloera of 
jaatlGe ih apptdiendlng and aeenrlnc him aball he dlamlaaed from the aorvtee 
or anffer anch othar ponlahnent aa a conrtpmartial may direct 

When, noder the; provialona of thte article, delivery la made to the dvil 
aatlMWitleB at an dIfender nndergDlng aentenoe of a oonrt-martia], anch dellveiy, 
if followed hy conviction, shall be held to intornpt the execution of toe aentento ! 
of the conrt-martlal, and toe oOender shall be letnmed to mlUtaty cnstody, 
after having answered to toe civil anthoritlea tor hU offense, tor toe compto 
tion of the aaM conrt-martlal sentence, 

Bee Dig. }. A. G. ISU, pp. IM-ISS. 

“When nnr dvU oIRelal at the State at •• • attempta to amat aor 
peraon aohiect to mtlltar; law apon the DlliUrj renerratioii at Fort * * *, 
the peraon whoae arreat ia eougbt moat Inform the rtrll oSclal that he la reqnited 
to make the arreat throiiah the poit commander and that the person whose atraat 
ia Bought can not otherwise aobmlt. If, after this, the dvil ofBclal perslata, the 
arreat will be prevented nnleaa the procedure Indicated under the Tith Article Of 
Wnr it followed.” The foregoina Instmctlon hr r rorpa nrea commander was bald 
anbjoct to no objection. (Bee Dig I. A O lh26. pi) 

E. Was OrncaBBs . 

AKT. TS. Mi A e b a v iot Before dm Eaaaar. — Any officer' or soldier who, before the 
enemy, mlBbebavea himself, rntia away, or shamefully abandons or delivera up 
or by any misconduct, disobedience, or neglect endangers the safety of any 
tort, poet, camp, guard, or other command which it la bis duty to detond, or 
speaks words Inducing others to do toe like, or casts away his arms or ammunl- 
riOD, or Quits his post or colors to plunder or pillage, or hy any means whatso- 
ever occaelans false alarms in camp, giirrisoD, or quarters, aball suffer death 
or such other pouishment as a court-martial may direct. 

AIT. ft. StonrAsalti risaphlliag Csnasudcr to Snmndor. — ^Any person subject to 
military law who compels or attempts to compel any commander of any garri- 
son, tort, post, camp, guard, or other command, to give It up (n the enemy or 
to abandon it shall be punishable with death or such other panisbment as a 
conrt-msrtlal may direct. 

AIT. 77. haptnpw Uoa of CasaUnigs.— Any person subject to military law, who 
makto known the parole or cannterslgn to any person not entitled to reeffive it 
according to the rulea and diaclpUne of war, or glvea a parole or countetalya 
different from that which be received, aboU, if toe offense be committed. in 
tone of war, eultor death or such other punishment as a court-martial may 
direct 

AIT. n. Forefag a Ssfsgnard.— Any person subject to military law who, In time 
of war, torces % safeguard shall suffer death or such other punishment as a 
coort-martlal may direct 

AKT. 7t Csptsnrf Ftspotiy ie be Sscsnd ht hUk Swiics.— -Ail public property 
taiMB troai toe enemy Is the property of the United States and shall be se- 
edted fM the service of toe United States, and any person subject to mUltaty 
law who neBtects to seenre sneb property or Is g^ty of wrongtol aiveopito'’. 
ttoA tosteof hban be pnnlshed as a conrt-martlal may direct ,vi| 
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' ART. W. Owliaf ia ar Aba«UM4 Ttavaitf.— Atty iiMwm Kubjoct to atUltary 

tew who buys, Mite, tndM, or In any way deals lo or dtepoae* of captured or 
sbaudoaed property. ulierMy be ahall lecelTe or eipect any profit, benefit, or 
adraatage to blntaelf or to any other person directly or indirectly connected 
with hlmeelf, or who lalte whenerer such property comes into his poaaeaslon or 
custody or within hte control to give notice thereof to the proper authority 
and to turn over such property to the proper authority without delay, ahull, 
«K conviction thereof, be punished by fine or Impriaoomcnt, or by such other 
pnatehment as a court-martial, military conuuteslou, or other military tribunal 
may adjndge, or Iw any or all of said penalttes. 

ART. gl. RsUttiat, Cetrsapaafiat With, er AMwg ite Baaay. — Whosoever relieves 
or attempts to relieve the enemy with arms, ammnnltlon, sniqdles, money, or 
othM thing, or knowingly harliots or protects or holds correspondence with or 
gives inteliigenoe to the enemy, eithm' directly or Indirectly, shall suffier death 
or snch other pumshmeut as a court-martial or ailUtar}' commission may direct. 

ART. tL Spiak— Any person who In tine of war shall be found lurking or act- 
iag as a spy in or abmit any of the fortifications, posts, quarters, or encampments 
of any of the armies of the United Slates, or elsewhere, shall be tried by a 
general court-martial or by a mUltary comiuiiialuu, and shall, on euuvietluu 
thereot suffer death. 

F. Mibcecxju<go 08 Cannes snd Owksbrs 

ART, U. MSitUf ftsptrt y Willfil or Nsglifsoi Damtgt sr Wraapfat Oitpethiaa.— 

Any person subject to military law who wUltuUy, or through neglect, suffers 
to be lost, spoiled, damaged, or wrongfully disposed of, any military property 
belonging to tbe United States shall make good the loss or damage and suffer 
such punlsliment as a court-martial may dlm't. 

ART. M. Wsrta or OsIawM Dupaiiliou af MUilary Prapariy bnad ta SaMian. — Any 
soldier who seUs or wrongfully illsposes of or willfully or through neglect 
Injures or loses any horse, arms, ammunition, accouterments, equipment, cloth- 
ing. or other property Issued for use in tbe military service, shall lie puulshed as 
a court-martial may direct. 

ART. RS. OtaA as Dslr.— Any ofiBcer who Is found drunk on duty shall. If tbe 
ettense be committed in time of war, be dismissed from the service and suffer 
such other punishment as a court-martial may direct; and U tbe offense be 
eonunltted in time of peace, he shall be punished as a court-martial may direct. 
Any person subject to military law, except, an officer, who is found drunk on 
duty, Mali be punished as a caort-martial may direct. 

ARX. gfi KMsviar af SaiHs a l — ^Any sentinel who Is found dmnk or sleeping 
upon hte post, or who leaves it before he is regularly relieved, shall, if the 
offense be committed in time of war, suffer death or such other punishment as 
a court-martial may direct ; and if the offense be committed in tlaw of peace, be 
shall suffer any punishment, except death, that a court-martial may direct. 

ART. g7. Panasal lalaraai is SAa a( PraTi«iam.r— Any officer commanding in any 
garrison, tort, barradts, camp, or other place where troops of the United States 
jgiay be serving who, for his private advantage, lays any dn{$ or imixiaitlon 
npeu is Interested in the sale of any victuals or other necessaries of life 
j^tnuteht into such garrison, fort, barrack camp, or other place for the um of 
troops, shall be dismissed from th» service and suffer snch other punishment as 
a court-foarf tel nay direct 

JffT. gg. I s Htel s Ii ss of Pmsn Irisfisg Pr s ti i h s i .— Any person subject to military 
,law who abuses, latimidates, does violence to, or wrongfully Interferss with any 
person bringing provtolims, nqppileo, or other necessaries to the camp, garvteoo, 



^r^wnwi vc im npcwi oc 
|jMiK-iiiacti«l nwy iUmcC 


tlie Wlted Ststea a&til 


ffiMb ]|imtMbBMul'iir4 


AKT; Ml OmA Mar la fca M a i a l al a a J aaA Wraait tadNaaMi— All penons rabbet to 
fflUtary lew eip to btiutre tlieiBe^ei orderly lo qoarteraL garrteon, eamp, flM 
on tile mercb; sad any peraon aotiject to military law wbo commlta aay wasto 
or apollt or willfully deatroya any property wfaataoerer (nnleaa by order of 
bia commandtiiK ofHcer), or commlta any Und of depredation or riot, tbaU be 
puatahed aa a coort-martlal may direct Any commanding officer wbo, upmt 
complaint made to blm, tefnaea or omits to see reparation made to the party 
Injured, in so far as tbe offender’s pay shall go toward sneh reparation, aa 
prorided for in article lOB, shall be dismissed from tbe service, or otherwiaa 
ponlshed, as a conn-mortlal may direct 
AKT. M> Pmohisf Spaa rtw ar Gatlarai. — No person subject to military law shall 
use any reproacbtol or provoking speeches or gestures to another; and aay 
person subject to military law wbo offends against the provisions of thin artt> 
cle shall be punished as a court-martial may direct 
ART. at. Dailiat. — ^Any person subject to military law who flghta or promotes 
or Is concomed in or connives at fighting a duel, or who, having knosrtedga 
of a challenge sent or about to be sent falls to report tbe fact promptly to 
tbe proper antborlty, sbaU, If an officer, be dismissed from tbe service or snflla 
sneb other pnnishment as a conrt-niartlal may direct ; and If any otber pemon 
subject to military law, shall suffer snch punishment as a conrt-martial may 


dtieet. 


ART, 12. Mardar— Rap*. — ^Any peraon subjert to military law who commlta 
murder or rape shall suffer death or Imprisonment for life, as a court-martial 
may direct; but no person shall be tried by conrt-martial for murder or raps 
committed within the geographical limits of the States of tbe Union and the 
District of Columbia in time of peace. 

ART. tS. Vsrnui Ctiaat. — Any person subject to military law who commits 
mandanghter, mayhem, arson, burglary, housebreaking, robbery, larceny, 
embesdement, jierjary, forgery, sodomy, assault with intent to commit any 
felony, assault with intent to do bodily barm with a dangerous weapon, Umtrn- 
meut, or other thing, or aasault with Intent to do bodily harm, shall be pun* 
Islied as a conrt-martial may direct 

ART. M. Fraadi Agdart Ito CmmoL— Any person subject to military law who 
makes or canses to be made any claim against the United States or any officer 
thereof, knowing sucli claim to be false or fraudulent ; or 

Tmo presents or causes to be presented to any person In the dvU or mili- 
tary service thereof, for approval or payment, any claim against tbe United 
States, or any officer thereof, knowiog such claim to be false or trandolent; or 

Wbo enters Into any agreement or conspiracy to defraud tbe United States 
by o*»*«t"iu gi or aiding others to obtain, tbe allowance or payment of any iniae 
or tcandnlcnt claim; or 

Who, tor the pnipoee of obtaining, or aiding ntbers to obtain, tbe approval, 
allowance, or payment of any claim against tbe United States or against ang 
ofltoer thereof, makes or uses, or procures, or advises tbe making or nee of, 
aay writing or otber paper knowing the same to contain any false or frandtOenf 
statensMits; or 

Wbo; for the pnipoee of obtaining, or aiding others to obtain, tbe approval, 
aUewnnet^ er payment of any claim against tbe United States or any oBleet^ 
IRien^ laakce or procateo, or advises the makliig of, any oath to any faef mt- 
to tMqr writlag or otiier paper knowing suCli oath to be false; or 
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Wbot tor On iKiipoae of obtaining, or aldlag others to obtain, the anproonl, 
aUbwance, or' payment of any claim against tbo United States or any ofBcer 
thereof forges or conntertblts, or procures, or advises the forging or cosnter- 
feltbig of any signature npon any writing or other paper, or uses, or procures, 
or adviseB the use of any such signature, knowing the eame to be forged or 
connterfelted ; or 

Who, bavtag charge, possession, custody, or control of any money or other 
ptw>orty at the United States, fnrnished or Intended for the military serrice 
thereof, knowingly delivers, or causes to be delivered, to any person having 
authority to receive the same, any amount thereof less than that for wbtcb he 
receives a certificate or receipt; or 

Who, being authorized to make or deliver any paper certifying the receipt 
of any property of the United States funilsbed or intended for the military 
service thereof, makes or delivers ta any p<>raon such writing, without having 
full knowledge of the tmth of the statements therein contained and with Intent 
to defraud the United States; or 

Who steals, embeiales, knowingly and willfully misappropriates, applies to 
bis own use or benedt, or wrongfully or knowingly sells or disposes of any 
ordnance, arms, equipments, ammunition, clothing, subsistence stores, money, 
or other property 4it the United States furulsh<>d or Intended for the military 
servleo thereof; or 

Who knowingly purchases or receives In pledge for any obligation or Indebt- 
edness frmn any soldier, officer, or other person who la a part of or employed 
in said forces or service, any ordnance, arms, equipment, ammunition, clothing, 
subsistence stores, or other property of the United States, such soldier, officer, 
or other itersou not having lawful right to sell or pledge the same ; 

Bhall, on conviction thereof, be punished by fine or imprisonment, or by such 
other ponishment as a court-martial may adjudge, or by any or all at said 
penalties. And If any person, being guilty of any of the offenses aforesaid 
while in the mUltaiy service of the ttnited States, receives bis discharge or Is 
dismissed from the service, he sball continue to be liable to be arrested and 
held for trial and sentence by a court-martial’ In the same wanner and to the 
name extent os If he had not received such discharge nor been dismissed. And 
If any officer, being guilty, while In the military service of the United States, 
at embezzlement of ration savings, post exchange, company, or other like funds, 
at of embezzlement ot money or otber property Intrnsted to his ebarge by an 
enlisted man or men, receives his discharge, or is dismissed, or Is dropped from 
the roils, he shall continue to be liable to be arrested and held for trial and 
sentence by a coort-martlal in the same manner and to the same extent as if 
be had not bemi so discharged, dismissed, or dropped from the rolls. 

The prnvialoa of this article that sny person fullty of an ottensa theramidar 
whfia la the mUltaiy aervica is sohlaet to arrest and trial hr coart-uartisl there- 
for after hta dlschaits wUI not tie held onconstltotloml by a court of the first 
iDstanoe, la view of the fact tost It has bsea la affect and enforead tor alzty 
yean. (Jbe parte My, SSO nd. 8SS.) (Dlz. J. A. O. lB2g, p. W.) 

‘An fiS. Caafaet Oafcacaw ia g aa Officer tai Cisllanaa — ^Any officer or cadet vrbo Is 
emrviiried of cimduct unbecoming an officer and a gentleman shall be dismissed 
fram the aervlce. 

OOcnsti andar A. W. Bfi and A W. M are not the aama, nor aatablistaed by too 
saaM avldsnoa, the tonatr sppileahls to officers and cadets; and the coa- 
vietion of an officer under both srticlea on tbe aema fhets hold not Hiatal as 
placlnf him teriee la Jeopardy for the sane effitnaa. (lIcRse «. Hanhea, 3TI ffied. 
lOS.) (Olt. 3. A O. 1932, p llA) 
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1 ^ otiiteicte fo the prejadlcei of jpMft arOir and military dlaclj^taie, all «oi4im»^ 
of • astiiM to brine dlaondlt opob tbe mlUtaty aerrtee^ and aU ertanaa or" 
qttenaw not- ea^talt of whUb penona anbjeet to military law may be soitt^ 
fdwU be taken coeaiaanoe of by a general or apedal or aommary eonrtmartlal; 
according to tbe nature and degree of tbe offenae, and ponlahed at tbe dlocretton ' 
of aneb court 


IV. COURTS OF INQUIRY 


art. f7. Wbrn tad by WbM Otdand.— «a court of Inoniry to examine Into tiw 
nature of any tranaactinn ot or accvaatlon or laputatlon against any odker 
or soldier may be ordered by the President or by any commanding oflioer; 
but a conrt ot Inqnliy aball not be ordered by any commanding ofliem except 
upon tbb request of the oflicer or soldier whose conduct is to be Inquired into. 

ART. M, C im y oiitiea . — A conrt ot Inquiry shall consist ot three or mote ofRoeig. 
for each court ot inquiry the authority appointing the court shall appoint a 
recorder. 

ART. N. Cbaileaiet, — Members ot s court ot Inquiry may be challenged I9 the 
party whose conduct is to be inquired into, but only for cause stated to tbe 
court, tnie court shall determine the releranry and validity of any challenge, 
and shall not receive a challenge to more than one member at a time. The 
party whose conduct Is being Inquired into shall have the right to be reipre* 
■ented before the court by counsel of his own selection, if sneb counsM he 
reasonably available. 

ART. IN. Oath af Hwakei aad RMerdtn.— The reconler of a court of Inquiry 
shall admlnUiter to the members the following oath : “You, A. B., do swear (or 
alBrm) that you win well and truly examine and Inquire, according to the 
evidence, into the matter now before yon without partiality, favor, affection, 
prejudice, or hope of reward. 80 help yon Ood.’’ After which tbe preeident of 
the court cball administer to the recorder tbe following oath : “Yon, A B., do 
swear (or affirm) that yon will, according to your best abilities, accurately and 
Impartially record the proceedings of the court and tbe evidence to be gtvmr 
In tbe case in heariog. Bo help you God.“ 

In case of affirmation tbe closing sentence of ndjuration will be omitted. 

ART. Ml. Pemni Prscadon.— A court of Inquiry and the recorder thereof shall 
have the eame power to eummon and examine witnesses as Is given to courts- 
martial and the trial Judge advocate thereof. Such witnesses shall take the^ 
same oath or affirmatioo that Is taken by witnesses before courts-martial. A 
reporter or an Interpreter (or a court ot Inquiry sball, before mitering imoa 
bis dutlcB, take the oath or affirmatton required ot a reporter or an interpreter 
for a court-martial. The party whose conduct is being Inquired into «t bla 
counsel. If any, sball be permitted to examine and cross-examine wltneases so 
aa.tnQy to investigate the elrcnmstances in question. 

ART. IK. OpMsa oa ffisrib of Com.— A court of Inquiry shall not give an opinion' 
on the merits of the case inquired into unless specially ordered to do so. 

AIT. Its. Record s( frocssdisgi Hsw As i b sst i rst sd. — Bach court of Inquiry Shall 
keep a record of Its proceedings, which shall be authenticated by the signature 
of the prealdent and the recorder thereof, and be forwarded to the convening 
aatherlty. In case the record can not be ojiibentlcated by the recorder, by 
reosaii of Ui death, disability, or absence, it sball be sighed by the president^ 
SBd ^ one oriier member of the court 




uAKuiu. App^i 

V. MiSCBLLANBOfJS PSO^ONS 

ABT, Mi IKfdpGMiy P«mn «f Ci— ■■<!■> O Betti.— Under (odi repiletlons as 
the President may prescribe* tbe commanding ofllcer of any detachment, com- 
pony, or htgber oonunand may, for minor offenses, impose dIscipUna'ry pnnisb- 
ments upon persons of bis command without the laterrenUon of a conrt-mardal, 
unless tbe accused demands trial by coort-martlaL 

The dleclpUnary punishments authorised by this article may include admonl* 
tion, reprimand, withholding of privileges for not exceeding one week, extra 
fatlgne for not exceeding one week, rgstrictlon to certain q>ecilled ' limits for 
not exceeding one week, and hard labor without confinement for not exceeding 
one wedt, but shaU not Include forfeiture of pay or confinement under guard ; 
except that in time of war or grave public emergencr a commanding officer of 
tbe grade of brigadier general or of higher grade may, under the provisions of 
this article, also impose upon an officer of hls command below the grade of 
major a forfeiture of not more than one-half of such officer's montlily pay for 
one month. A person punished under authority of this article, who deems his 
punishment unjust or dtaprupai'tlonate to tbe offense, may, through the proper 
cbanuel, appeal to tbe next superior authority, but may in the meantime be 
required to undergo the punlahment adjudged. Tbe commanding officer who 
Imposes the punishment, his successor in command, and superior authority shall 
liBve power to mitigate or remit any unexecuted portion of the punishment 
The imposition and enforcement of disciplinary punishment under authority 
of this article for any act or omissiott shall not be a bar to trial by court-martial 
for a crime or ckffense growing out of the same act or omisalon ; but tbe fact 
that a disciplinary pontshment has been enforced may be sbown by (he nccuHrd 
won trial, and when so shown shall be considered In determining tbe measure 
of punishment to be adjudged In tbe event of a finding of guilty. 

ABT. Its. lajstist Is fnpsfty— lUdrsM rf. — Whenever complaint is made to any 
eonmandlng officer that damage has been done to the property of any person 
or that his property has been wrongfully taken by persons subject to military 
law, such complaint shall be Investigated by a board consisting of any number 
of officers from one to three, which board shall be convened by tbe oonuuandlng 
officer and ahall have, tor the purpose of such Investigation, power to sunimoa 
wltneaaes and examine them upon oath or affirmation, to receive depositions or 
otber documentary evidcmce, and to assess tbe damages sustained- against the 
nwonslUe parties. The assessment of damages made hy such board shall be 
subject to the approval of tbe conimaniling officer, and In tbe amount approved 
by him shall be aUqiped against the pay of tbe offenders. And the order of 
sudi commanding officer directing stoppages herein auiborlaed Hbull be coii- 
tinslve on any diabnistng officer fee the payment by bim tn tbe injured parilea 
of the stoppages so ordered. 

Where the offenders con not be ascertained, bat tbe organisation or de* 
fWdunent to which they belong is known, stoppages to the amount of damages 
.inflicted may be made and aSNessed in such proportion as may be deemed Just 
upon the individual members thereof wbo are shown to have been present with 
snhb organisation or detachment at the time the damages complained of were 
Inflicted as determined by tbe approved findings of the board. 

CMIIaa Mapieyees of the Aray vrltbia the tarrttorist jnrlnUetlon of the 
United States in Ubm of pesM am pot “perteas snideet to akUttaiy contror 
witbia mo aMsaiap of A W, S end A W. IWt, end the etoppese of tbeli per 
to nfanbone owners of private property for dsmapea doe to the fSOit or 
■MSUpenre of sneh cirUUn employee Is not authortied. (S Comp. Qsn. SM.) 
iSlS. A A O, lead, p. M.) 



' ■ y 1 i - . . ^ ^ 

. A iilttpldipid lit' fitr "Mvfl -mrpoawt 4 eg med t ‘‘pttwaif' 

ItUttM «. Anadr. li Whaat. ^ 419) and to to eoMtdeMd witUa -a* 
ttA,W,m. (Okc. A A q. MM, ». ITS.) 
lammrnrn^eamnr bw ao rUbt »f mtetfatloa. J. A U29, p, A)/ ' ' 

AKT. IM. Armt af Paiat to w bp Gtil OSdalb— It «lmU be Utwfnl for any ct^ - 
offleer Iwvliig autbority ander the lawa of the United Btatee, or of any Stater 
Xetrltoiy, lllstrict, or poaaeaelon of the United Btatee, to arrest oOendera, atur 
marUy to arrest a deserter from the military service of the United Statn an^ 
deliver him Into the coatody of the military anthorttlea of the United States. 

AIT. 117. Sa l diwv ts Maka Gao4 Tiaa Lait. — Every soldier who in on ealsdivor' 
BDhsegoent enlistment deserts the service the United States, or withont 
Itroper authority absents himself from hia organisation, station, or duty foTr 
more than one day, or who Is confined for more than one day nnder senteniSb, 
or while awaiting trial and disposition of his case, If the trial resnlts in ceat-' ' 
vlctton, or through the Intemperate use of drugs or alcoholic liquor, or 
through disease or Injury the reenlt of his own mlacmidnct, renders hlmseM ' 
unable for mOre than one day to perform dnty, eball be liable to serve, sfier 
bis retnm to a full-duty statOA for such period as shall, with the time he may 
have served prior to such desertion, unauthorised absence, eouflnemmtt or. 
InatfUlty to perform duty, amount to the full term of that part of btt enUsA 
ment period which he Is required to serve with bis organisation before beinc 
furloughed to the Army reserve. 

ART. IM. SeldSsrs—SifarsliN Frssi lbs Service. — No eullsteil man, lawfully In- 
ducted Into the military service of the United States, shall be discharged from 
said service wltbont a certlflcnte of discharge, signed by a field officer of the 
regiment or other organisation to which the enlisted man belongs or by the 
eouuuauding officer when no such field otOeer ts present; and no enlisted man 
shall be discharged from said service before his term of service has exideed, 
except by order of the President, the Secretary of War, the commanding officer 
of a department, or hy sentence of a general court-martlaL 

AIT. in. OsA ef EalictoMst — ^At the time of his enlistment every soldier Aall 

take the following oath or affirmation: “I, , do solemnly swear (or 

affirm) that I will bear true faith and allegiance to the United States vt 
America; that I will serve them honestly and faithfully against all their 
enemies whomsoever; and that I will obey the orders of the President of the 
United States and the orders of the officers appointed over me, according to the 
rules and Articles of War.” This o«th or affirmation may be taken before any 
offleer. 

AIT. IIA Cortoia Aiticto* Is W Read sad Exphiaid. — Articles 1, 2, and 28, 64 to 96, 
Inclusive, and 104 to 108, Inclusive, shall he read and explained to every soldier 
at the time ot his enlistment or muster in, or within six days thereafter, and 
shall be read and explained once every six months to the soldiers of every 
garrison, regiment, or company in the service of the United States. 

ART. 111. Copy sf Reesrd sf Trial.-^very person tried by a general court-martial 
Shan, on demand therefor, made by himself ot by any person In bis briiall^ he 
tiattfled to a copy of the record ot the trUi 

ART. 111. Bfccts of B s ^ ts i sd fsr— DiipiiiWiw of. — In case of the death of any 
peiaoa subject to military law tbe commanding oflhier the xriace of command 
win permit tbe legal cqiresentatlve or widow the deceased, if present, tO' 
trite poascielon ot all his eOects that in camp or quarters; and It no leg^ sep- 
fiaantallinn or widow be preeent, tbe commanding ofllcer SbjUl direct a auimnnsp' 
ooterf tn sacara idl anch effects, and said snnunsry court sball have author^,', 
te oflitlfwt and receive any debts due decedent’s estate by local drittots and' tto . 
pay 0te tndlspoled local creditors ot decedmtt in so far as any moniey 





Jaaigbtg to tto deewuMd wJii^ may come into aatd smutuoy eoorf ■ peaMUdoa 
mS^ fliU artlcte wtU pemit, taklny receipts therefor for file with seid 
oonrt’s Anal retort opon Its tranaactloos to the Vfr Depertmeut; and os soon 
Os practicable after the collection of such effects said summary court shall 
tnummlt sudi effects and any money collected, through the Quartermaster 
Oepartment, at Gorertiment expense, to the widow or legal representative 
of the deceased. If such be found by said court, or to the son, daughter, fattier, 
provided the father has not alianduned the support of his family, mother, 
brother, sister, or the nest of kin In the order named. If such be found by said 
court, or the beneficiary named In the will of the deceased, If such be found by 
gaid court, and said couK shall thereupon make to the War Department a 
full repott of its transactions; but if there be none of the persons hereinabove 
named, or sneb persons or their addresses are not known to or readily ascer- 
tainable by said court, and the aaid court shall so find, said summary court shall 
have authority to convert Into cash, by public or private sale, not earlier than 
thirty days after the death of the deceased, all effects of deceased except sabers, 
insignia, decorations, medals, watches, trinkets, mannscripts, and other articles 
valuable chiefly as keepsakes; and as soon as practicable after converting siirli 
effects into cash said summary court shall deposit with the proper ofllc^, to 
be designated In regulations, any cash belonging to deci'dent's estate, and shall 
transmit a receipt for such deposits, any will or other paiiers of value belonging 
to the deceased, any sabers. Insignia, decorations, medals, watches, trinkets, 
manoacrlpts, and other articles valuable chiefly as keepsakes, together with 
an Inventory of the effects seenred by said sommary court, and a full account 
of Its transactions, to the War Deiwrtmeat for transmission to tbe Auditor fur 
the War Department for action as autburlxed by law in tbe settlement of 
accounts of deceased officers and enlisted men of tbe Army. 

The iwoviMons of this article shall be applicable to Inmates of the United 
States Soldiers' Borne who die In any United States military hospital outside 
of the District of Columbia where sent from the hoi^ for treaimeot. 

TUe QaarterinastPr lN>par(aient was conHOltdnted Into tbe Quarterqiaater Ctorps 
by see. S of tbe act of Aug. 24, 1912 (87 gtat. D91>. 

I'hr power* and dotles of tbe Auditor for the War Department were vested In 
the Oenerol Accoantlnc OtSce hy oec. 304 of the act of Jane 10, 19S1 (42 Stat. 24) 

AIT. 113. lagatib.— When at any post, fort, camih or other place garrisoned by 
tbs uUltnry forces of the United States and nnder tbe exclusive Jnrisdietinn of 
tbs United States, any person shall have been found dead under circumstances 
whfaflt appear to require Investigation, tbe commanding officer will designate 
and direct a summary court-martial to investigate tbe circumstances attend- 
ing the death ; and, for Uiia purisise, such sninmary court-martial ffiall have 
power to summon witnesses and examine them upon oath or nffirmatlou. He 
riiaU promj)tty transmit to tbe post or other commander a r^rt of his investi- 
gation and of hts findings os to the canse of the death. 

AIT. 114. Aaihoriiy la AdmiawNt Oaffii. — Any officer of any component of the 
Army of the United States on active duty In Federal service commissioned In or 
oorigned or detailed to duty with tbe Judge Advocate General's Department, any 
•staff Judge -advocate or acting staff Judge advocate, the President of a general 
or special coort-inarttal, any summary court-martial, the trial Judge advocate of 
any oosistant trial Jndge advocate of a general or special oourt-martlal, the presi- 
ded «r the recorder of a oonrt at inquiry or of a military board, any officer desig- 
ihated to take u dgpoqltlon, any officer detailed to conduct an investigation, and ths 
.adjutant, oMlatant odjntant or personnel adJntant of any command shatl have 
power to adadaffiter oaths lof the purposes «f the administration of mlUtacy 




f W 3 >a « w i «« oMBtMT tteMirtntlwi; and mm i£ir4 
■f^jpontal sowen et a aotatr piditte ta tte atelstatcatiaa <c mtkm, 4l»'i 
tfw ttid fctoMuMtoOMist Dt total inatnaaenta, die atteatattoa at Soeaa^M 
' aad all oUier ADaaa 4tf BOtaiial acta to te concated Iqr poaona aobjeet to 
law :JniMiMeA19iat DO fee oCajv character ahall bepaUltoaiiy caeerauntloaat' 
Ut Ada Act for tliepertonaance of ait]r notarial act herein aattaortaedi ^ 



A watrtnt oflocr oorvlna u OMistaat adjutant of any conunand haa poaar to 
adadaMar catoa tor all parpoaea of mflitaiy adminlotratlon. Set tte. A aW 
Aapaat ei, wji (» atat. mi. 


MIT, nC. AppafatoMal af laporian aad lalarpiaton. — Under eurh reaulations ao the 
Secretary ot War may from time to time preacribe, the president of a ctmrt- 
martial or mlUtary eommlaaion or a ooort of Inqnlty Chall have power to aj^ 
point a report^, who ahoU record the proceedings of and teetlmony taken befove 
Btich court or commiealon and may set down the same, in the fret Instance, In 
shorthand. Under like regnlatlons the president ot a conrt-martlal or mUltary 
commlasion, or conrt of Inquiry, or a summary court, may appoint an Inter- 
preter, who shall interpret for the court or commission. 

AXT, lit. ttwtn tt Aiiiilnl Trial Jadk* Adrscato aad al AiriiiaBt PefaBM f-ntri — 
An assistant trial Judge advocate of a general conrt-martlal shall be competent 
to perform any duty devolved by law, regulation, or the cnstom of the servloe 
upon the trial Judge advocate of the court. An assistant defense counsel ShaS 
be competent likewise to perform any duty devolved by law, regulation, or the 
custom of the service upon counsel for the accused. 

AIT. 117. lasHval af Ciail SaMa — ^When any dvll or criminal prosecution Is com- ' 
menced In any court of a State against any oflBcer, soldier, or other person In 
the military service of the United States on account of any act done under 
color of his office or status, or In respect to which he claims any tiiffit, tlUe, or 
authority under any law of the United States respecting the military forces 
thereof, or under the law of war, such snlt or prosecntlon may at any time 
before the trial or final bearing thereof be removed for trial Into the district 
conrt of the United States In the district where the same is pendixig In the 
manner prescribed In section 33 of the act entitled “An act to codify, revise, 
and amend the laws relating to the Judiciary,” approved March 8, 1911, and Ate 
cause shall thereupon be entered on the docket of said district court and shall 
proceed Atereln as If the cause hod been originally commenced in said district 
conrt and the aame proceedings had been taken In sncfa suit or prosecution In 
said district court as shall have been had therein In said State conrt prior 'to 
Its removal, and aaid district court shall have full power to hear and determine 
said cause. 

ART. IIA Officsn, Sey w i t ioa Frssi Scrvics.— No officer sliall be discharged or dis- 
missed from the service by order of the President or by sentence of a 

general conrt'martial ; and In time of peace no officer shall be dismissed except 
in pursuance of the aentence of a general court-martial or In mltigadon Aiereoft 
but Aw Fresident may at any time drop from the rolls of the Army any officer 
who has been absent from duty three months without leave or who has been 
abamit In coafloemmit In a prison or penitentiary for three months after ffitol 
conytetton by a court of competent Jurisdiction. 


tCbU article does not apply to -warrant offlcen. (lUs- 1- A. O., 1922, p. 49.) 

AKT. UA. task sad Ptacadwes Aasiaf Rifriari, rdWa, aad Valanlatn.— That In AnW 
of WMF or piAiUc dang er, wbeu two OT more officers the 'same grade ate on 
dn^ In tho some field, deportment,. or command, or ot or g a ni s a tions thereofi 
ffio rnwWonf may assign tbo emumand ot Aw forces of such fieUk fieparAsent, 


MMMWttKnAi «r«t W)^ aMftnitttton thereof, withoot regard to wnlorHy of nnk 

difr* m, CiaaMai m«i D iI m m U Cm|h er Ci—e«li HepvM U Jeia. — When dlflei^ 
ent-^toigg dr comroende the mUltair foiees of Ote United States happen to 
lota or 4o diftp together, the offlcer highest in rank of the line of the Begular 
gnapt hlailne Ootpe, forces drafted or called Into the service of the United 
' ^tes, or TolnnteecBr there on duty, shall, subject to the provisions of the 
last preceding article, oommond the whole and give ordera for wliat Is needful 
ta the service, unless otherwise directed by the President 

AST. 121. Cwipliish af .Wnmtt. — Any offlcer or soldier who believes' himself 
wronged by bis commanding officer, and, npon due application to snch com- 
mander, Is refused redress, may complain to the general commanding in the 
localtty where the offlcer agalnat whom the complatnt Is made Is stationed. 
The general shall esamlne Into said complaint and take proper mensuit's for 
redw as l ng the wrong complained of ; and he shall, as scmii as possible, transmit 
to the Department of War a true statement of surb complaint, with the pro- 
oeedlngs bad thereon. 

Sk. 2. That the provisions of Chapter U of this Act shall take effect and be 
In tom eight months after the approval of this Art; Proptded, That articles 
S; and 4S ohall take effect immediately. 

Saa S. That all offenses committed and all penalties, forfeitures, fines, or 
ItablUtles incurfed prior to the taking effect of Chapter II of this Act, under 
any law embraced In or modified, changed, or repealed by Chapter II of this 
Art may be prosecuted, pnnlsbed, and enforced In the same manner aud with 
the same effect as If this Act had not been passed. 

Sm. 4 That oection ISIS of the Revised Statutes of the United States be. and 
the aame Is hereby, repealed, and all laws and parts of laws Insofar as they 
are inconsistent with this Act are heretiy repeuled 




Appkmdix 2 

J'ORMS FOR ORDERS APPOINTING COURTS-MARTIAL 

m. FORM OF ORDER AFFOINTING A GENERAL COURT-MARTIAL 

HPHdqimrtcrH (Conw Ar<*a) (Division) (Department), 

(Place) (Date) 1$» 

Rpecial Orriers, ) 

No — . j 

A general court-martial Is appointed to meet at , , at - 

, on 19 — , or as soon thereafter as practicable, for the trial «t 

such persona aa may be pruiwrly brought before it. 

DCTAtL tua I HE lunar 


Ool.-^ , Fifth Cavalry. 

Lieut. CoL First Infantry. 

Lieut OoL Third Field Artillery. 

UaJ. , J. A. G D.. law member. 

MaJ. , Third Field Artillery. 

Capt , Fourth Infantry. 

Capt , Fifth Cavalry. 

Capt , First Infantry. 

Capt — ■ — — , Third Field Artillery. 

f 'apt - — , Fifth (avalry, trial Judge advftcjite. 

First Lieut. - — , Third F(cld Arlillery, us.slblaiit Iriiil Judge advocate. 

Capt. Fourth Infantry, defense counseL 

First Lieut , Fourth Infautry, usalstant defcnae counsel 

Noras — ord.-r will be auilirntlcntrd a- may be prcacribed In Army Regulatioas. 

A succrasloa of orders modifying sn order apiminting a court-martial Is liable to molt 
111 M>rtooa errors When practicable It sbuuld be avoided by appointing a new court 

The order aliould niunc the ineintiera In order of rank. 

The tullOHing paragraplis of the manual are referred to In connection with the 
appointment of coiirts-nMitlal 1 tCoiiipoaltlon of conrts-marttal) ; 9 (Appointing aathor- 
Itlea) ; SS lAptiolntinent of coaris-martlal) ; 41 and 43 (Selection of trial ludga advocate 
and defense counsel) 

It travel Is necessary, a paragrapb directing snch travel may be Included in the 
nppointlag order, or a separate order or orders may be Issued according to circamatanoea. 

The order will speclilcally dealgnate the law member as such. 

The order appointing a general court-martial when losued by a commander specially 
empowered thereto by the Resident, may, but need not, dte the order of the Resident. 
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A ijpeda] conrt'inBrtial )• appoioted t« mart at — — , at > 

- — , 19—, or aa won tbonafter aa pxacttcabte, tor tlw trial o( mcb 

pinaons as map be properly broncbt before it. 


DRAXL VOB TBS DOtWr 

Itti — i First Cavalry. 

Oapt - — , Third Cavalry. 

,€bpt k Foarth Const Artillery. 

First X4ent. , Third Cavalry. 

- Sirst Ueot , First Infnntry. 

' bapt. , Foarth Coast Artillery, trial judge advocate. 

Capt. , Tldrd Cavalry, defense rounael. 

(la case the at^olntlng nnthorlty desires tiiat the testimony be redneed to 
wrltinf the following sentence will be added: Tlie b'stimony will be reduced to 
writing and tbe president Is authorised to employ a reporter.) 

dors.— S ee the Oret Sre note* to pmwllas l*>na 

When a wperlor appoints a court becnote tt subordinate conimendlng ofllcer to the 
accnsor or prosecutor, tw may specify in tbe order tbs nainm of the person or peraone 
to be tried. 

e. FORM OF ORDER APPOINTING A SUMMARY COURT-MARTIAL 

This form la simUat to tbe form fOr special court-martial except that only one 
oScer Is detailed, and tbe employment of a reporter can not be authorised. As 
to appointment of summary courts-niartial, see 5c. 


Appknuix 3 

CHARGE SHEET 


Nanw*, etc., of accused 


1»„. 

(Dftte) 


n*luie) 

Innt tiamis Arxi’iiaiiio and mIdUte initial fo that order. 


followed liy wrlnl uiixiibor, urude coiiMiuiiy. roKlni^nt, branch or by other appropriate 


(iMscription of art ut^i'd Alina nauicM, etc*, to follow lu Muno manner) 

Age — Pay. $ I»er moiiih. AUotmeuts to dependent^ g * 

(Knap pay plus paj fur Ipnitth of apr\i«‘p) 

fier iDoiilh Ck>voriimant liisiiraiicf* il(‘duitlo», per mouth. 

Data Hh to service: - — _ . . - 

( An to CMirh (ermiuntPil piilKDnpni, ffne Includlnff dates of aervlee 


aaii oigantxntion in ^hleh n(‘r^lng nt leruiiDaUon Aa to current onliRtinent, give the ini- 


tial date and the term Olvo alintiar data an to service ,i)ot under au enUatinent) 

Data as to wUiiC9>c% etc.: — 

(<il\e addreasea and note If for accused. List docu- 

meutfiry evldeoco and note where ench Item thereol iiiav lic fouud) 


Data as to rostrutut of accused : 


(<il\e dale, place and initial date of any 


reatralnt of acTUHcd) 


tlCod of page 1 of rimrife Sheet) 


Cbahb; Violation of tbe Article of War 

Bpffcifiratktn; 


(God of page 2 of Cbsrse Sheet) 
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(OiaMt «ii4 Iwudi) 


AFFIDAVIT 


’ fi^EoM me, tbe TmderelKned, authoilied by law to admlnleter oaths In 
eases of this obancter, pereoualljr appeared the aboTe*iuuiied accuser this 

day of , IS — I and made oath that he Is a person stibjeot to 

militaiy law and that he personally signed the foregoing diarges and speclflea- 
tl(WA and farther that be * has personal knowledge of the matters set 

forth in speelfleatloas — ; and • has 

(Indieata br (peeiaeStlont sad ctaarse bumbersl 

InTestlgated the mattera set forth In specifications 

(Indlnte br speciflcatton and 
cbargeottraben) 

and that the same are true in fact, to the best of bis knowledge and belief. 

(Signature) 

(Bank and otsanlxatlon) 


(Omdal ebaractar aa aumiuary 
cnnrt, notary mUlc, etc.) 

(BOtss — ^At (*) strike <»t wards not applicable 

If the accnaer bea personal knowledge of the facta stated in one or more speeiBeatlinn 
or parte thereof, ond Uo knowledge ae to other apeeiacatlona or parts thereof la derlred 
fmn mveitigatton of the facts, the form of the oath will bo Taried arcordlnglp. In no 
rasa will he be permitted to state altemattrelp. as to any particular eliarge or arcclllca- 
tlm, that he tlther has peraonal knowKilge or has Incestlgated 

If the oath Is administered hy a cItU offlcer haying a seal, big oBrIal aatl sbonid he 
’SBSod. 

(let liHl ) 

Headquarters — — — 

. (Place) 


Bftferred for trial to 

■ Rank, name, and orninlaaflnn of summary court or trial fadpr 

conrt-Duirtlnl ap- 

adroeato) (Bommary) (Trial lodge advocate of special or general) 

■ pointed by paragraph , Special Orders No. , Hcudquartcra 

; 

By of 

(Command or order) (Saak and name of commanding offiear) 

, Adjutant, 


(End of Page 3 of Charge Bbeat) 






tatAsoB sapn* 


I haw aervhd a copy hereof on (each of) the above-named acenaed, fhia ' 
•' — " ' day of ■' ' ' '» 1B~. 

(Stgnatnre) ' . Trial Judge AAvooaie, 

(Rank and otaanlzatloa) 

(Space ter use where trial la hr sumnaty coort) 


(}aae No. 


SpecUlestlona and chamea 

Pleaa 

Tin 

SentBDoe or aognttttf tad 
remvBS 






Plarv* 


Date ■ 


19—. 


(SImalare. rank and areanlaatlnn) 
, ID-. 


Suuiiiutry Cotirt. Headquarters 


(Place and date) 


(Action of reriewliig authority) 


— , ComDiandinc) 

(fllynatore, rank ami ■irsiinliatlon) 


(Bod of Page 4 of Charin> Sheet) 







Avmaaz 4 

FORMS FOR CHARGES AND SPECIFICATIONS 

INSTRUCTIONS 

«. Cunl . — The forms are Intended ss ■ senerai gnlde for use in tbe drafting 
eft dharges and spedfleatlons, not only for the ofrensas spedflcall]' provided fat, 
hut tor other like offenses. The several forms of specifleatlons are not manda> 
tofy and may be added to or deviated from. The serial 'nomber of an aoeosed 
A<Mfld not be alleged In a spedilcatlon. See 24-20 (Preparation of charges). 

> h. fhndbiriig of chirfw sod isadtcsiiam. — ^Wben there la mote than one rimrge 
.the charges should be . nnmbcred, using the Rowan numerals, vis, I, IT, etc. 
Whan there is more than one speclSratJon nnder a rliarge the apecUIntiont 
nnder that charge ahould be numbered, naing the Arabic numerals, viz, 1, 2. etc. 

0 . Ihms aid datcriptiaa of a cca ia d . — The name of tbe flo'used ns stated In the 
apsdfleatlon abonld Include his Christian name, and middle name or initial, 
and esespt In a caae in which the jurisdiction of the court over the peraoa is 
not detMudent upon hla beiag a penon subject to military law (e. g., see A. W. 
81 and 82), should be accompanied by anch descriptive language aa wlh 
show that he is a person subject to ndlltary law and therefore subject to the 
jurisdlctlan of the court ns to persons. Thus, in the ordinety case of a soldier, 
the apecldcatlon should read “In that Private John Smith, Owpany A, 7th Inl 
dUirete 

XheK forms apply whether tbe accused la a member of the Kcgnlar Army, 
hr of vtdnnteer forces accepted or mustered Into tbe military service of the 
IMted States, or of the National Guard, or of other fMves which may have 
hean drafted, called, or ordered Into, or to duty or for training in, the military 
'garviee of the United States. If, however, the accused has not obeyed the 
can, draft, or order, bis name shonld he followiMl by the words “lawfully called 
Idnrited) (ordered! Into the military service of the United States." 

If tbe accused has not been assigned to an orgauIzatloD, the word “unasalgned" 
gaay be employed. 

Ig the case of a cadet, the apectfleatfon should read "In that Cadet John 
United States UlUtary Academy, did” etc. 

. Ja the case of a member of the Uerine Corps detached tor service with the 
emiea of the United States by coder of the Preeiileut, the words "detached for 
servte with tbe armies of the United States by order of the President" dwuld 
the other worde of IdentlfleaGoo and descriptioD. WheA tbe acenaed is 
inl sfleer or enlisted man of the Uedical D^rtment of the Navy, serving with 
ftoif at aiorinee detached fOr service With the armies of the United States by 
eidgr at the President, this fact Shonld be alleged aa follows: ^ that ■ 
ittliirtlral INggrtmeat of tiie Navy, aerving with a body of Uartnea detached for 
jierfioa with, the ttmleB of the United States by order of the President, dM," 

As to On pensoM made mOfeei to mflttaiy law by A. W. 2 (d), the .Wdida 
retalnsr to the emhp United States troopg withemt the territOilM Jurte' 
l|||tieiii of the Uintte|t^itlOe^|" or "a pefeon sceedtpenying Oie nmtCd At the 





•KOtm FOR aBABORS AND isFl!CmCAtS<»fS 

Bolted StatM wlthRut tbe territorial Jorledtctlon at the United Statee," ia. 

person serrlng with tbe armies of the United States without tbe terrljtorial' 
jnrlsdlctlon of tlie United States,** tOionld be employed, unless it be in time of 
war, vrtien the words “a retainer to the camp of United States troops In the 
field,** or “a person accompoiiylog the armies of the United States In tbe 
field," or “a pt-rsou serving with the armies of the United States in the field,** 
should be used, according to the clrcnmstances of each case. Where ]nrtBdic> 
tion la asserted under A. W. 2 (e), the name of the licensed should be followed 
by the words “a person under sentence odjudged hy eourt-martial.** or if be 
la a general prisoner, he may be described as “General Prisoner John Smlib.** 

d. Um of sKsmi.— W liere without discharge a soldier enlists two or more times, 
each time mider a different iiitme., he should be charged nnder the name, etc., 
pertaining to his first unternilnated enlistment with the other names, etc,, 
under aliases; thus "Private John Smith, Company B, Seventh Infantry, alias 
Private John Brown, Company A, Tenth Infantry ” 

e. la esn of choaio of |roA*. — Where the grade of the accused has changed since 
the date of an alleged offense, the accused should be designated by hia present 
grade followed by a stateuieut of his grade at the date of the alleged offense, 

thus: In that Private A B, Company Infantry.'then Sergeant, 

Company . Infantry, did, etc, 

t. Fora of spoeificstiao ia joint ofoou. — In tbe case of a Joint offense each acctiseii 
may be charged as if he alone was concerned or the sisTlficatiODa may be in 
iiccordanee with the principles of the following examples, depending on the 
decision of the person preferring the charges as to how the persons concerned 
Hlionld be tried* 

In that Private A, Coniimny . Infantry, and Private C, Ooro- 

liuuy . Infantry, acting jointly, and in pnrsnance of a common 

Intent, did (here allege place, time, and offense as when charging one person). 

In that Private A, Company — , Infantry, and Private B, Oom- 

imiiy , — Infantry, acting jointly and in pursuance of a common 

Intent, did. In conjunction with Private <3, Company Infhntry 

(here allege place, time and offense). 

In that Private C, Company , Infantry, did. to conjunction 

with Private A, Company Infantry, and Private B, (Company 

, Iuranti 7 (here allege place, time and offense). 

g. Fkca sad dste of of som.— 'The place and date of the commission Of tbe alleged 
offense will, as a rule, be stated In the body of each specification and not In a 
separate Hue at tbe end thereof The allegations of the time and place of tbe 
commission of an offense should be stated as accurately as possible, but where 
the act or acts charged extend over a considerable period of time it may be 
neceaaaiy to cover such iierlod In the allegation. Thus, allegations of "from 
March to September, 1887," and "from May to October, 1888,” have been 
countenanced in a case In which tbe accused was charged with tbe neglect of a 
duty that reqnlred contiunous performance. So, also. It Is proper to allege that 
an offense ,was committed while "eu route" between nrtain points. So where 
tbe exact time or place of the commission of the offense is not tmown It is 
treqnently preferable to allege It as having occurred "on or abont" a certain 
date or time, or "at or near" a certain locality, rather than to aver it as 
committed on a particular day or between two specified days or at a particular* 
place. dStera la no defined construction to be placed npon tbe words **00 or 
oboot** as nsed ia the allegation of time In a specification. The phrase can not 
he said to cover any precise number of days or latitude In time. It Is ordinarily . 
naed in military pleading for the purpose of indicating some period, as nearly 





l9 Hmm biMi CQHikilttiMt in cam wt>a» tocuf dax cati wt maHto 
'lajaiMd ■^A]Ma«MaaMi»telMra(tdutetiMiia»«(tbeiirac«i"attirii9a]r '' te 
.ttKituteUm with the avennent ct place. 


SPECIMEN CBAKGES 

. OMatalt VialaOm of the Mth Article «t War. 

Speot(loaHtm: In that Private Slcbard Roe. Oompany A, 8ec«aid Infimtor, 
alias Private John Doe, Convaay F, Twenty-ninth Infantry, did under the 
name of John Doe, at Fort Jay, N. T., on Ji^ 21, 1817, by wUlfoUy conceat- 
hv dhe fact he was then a private In said Oompany A, Second Infantry, pro- 
oaze hlmselt to be enlisted In the military aervlee of the United States by 
Oivk WUUam White, Uedlcal Corps, and did thereafter at Fort Jay. M. X., 
raetfw aQowances nnder the enlistment so proenred. 

.Chaive lit Vlolatian of the 6Sth Artide ef War. 

BpteipeaHoH: In that Private Richard Roe, Oompany A, Second Infantry, 
adae Private John Doe, Company F, Twenty-ninth Infantry, did, at Fort 
Ebestdan. IlL, <m or abont March 6, 1817, deceit the service of the United States 
and M remain absent in desertion until he was apprehended at Fort Jay, 
K F.. on or abont Angnst 6, 1817. 


Chaffs mt VMathm of the Mth Artide of War. 

- fpeodloofion 1: In that Private Richard Roe, Oonqiany A, Second Infantry, 
aRaa Mvate John Doe, Company F, Twenty-ninth Infantry, did at Fort Sheri- 
dan, DL, on or abont March 6, 1817, wronKfnily strike Private John Brown, 
Uoapvany A, SeetMid Infantry, a seDtlnel In the exeratlon of his duty, la the 
>fMS With Us flat 

djpeofdosfioa t: Di tiiat Private Bldierd Boe^ Company A, Second Infantry, 
.aAlas Private John Doe, Oon^iany F, Twen^-ninfb Infantry, baring received 
d lawful order from Private John Kown, Company A, Second Infantry, a 
sentinel in the execntlon of Us doty, to halt, did at Fort Sheridan, BL, on or 
ahoat Match 6, 1817, wlllfnlly disobey the same. 

Joan Jons, 

Copfoln, 0. A, C. 


FORMS FOR SPECIFICATIONS 


A. W.M 


1. See spectfleation under Charge I of specimen Charges above, 
and d (Use of Utases) in Instmctlooa above. 


2. Di that ' — - - did, at — en or abont , 18— > hy 

wHIfnOy tmlsrepresentlng that he was then (a dtlacgi of the 
United States) (alngle) (21 years ef age) < — ~-) whan In fact 
he waa thm (not a dtlm of the United Blatea) (matttod) (17 

yeara of age) < )1 [concealing the fact (that on or abW 

lfr-> he had been convicted of n Many, to wit, — — r*- J#y 

dhe — — — court In and fOr ) (that from ahW — ^ 

38~v to. Miont , 18-, be had hem hmirisoned la a refpxwa- 

tory (Jail) ' (peniteotiary) wder amtrace of a coart) (that on 
or ahoot - 18—, ha was dUdunged from ^ 



(N«?]r) ( ) (on tccoont of (ttsablUiar) (through oeittenro «f 

a (clTtl) (military) (natal) court) (with character leaa than 
good) (that — ) 1 procure hlmeelf to be enlisted In the mili- 
tary sertloe of the United States by ; and did thereafter at 

■ ' ( receive (pay) (allowances) (pay and allowances) under 

the enllatment so procured. 

A.W.S5 

8. In that did, at on or about 19—, know- 

Ingly* (enlist) (muster) Into the military service of the United 

States one , who, as he, the said , then well knew, 

was (an) (insane) (intoxicated) ( ) (a) person (who bad 

been convicted of a felony) (under the age of 16 years) ( ), 

whose (euUstmeot) (muster) was prohibited by (law) (regnla- 
tlone) (orders). 

A.W.M 

4. In that did, at , on or about , 19 — , know- 
ingly make a false muster of ( ) as (present) ( > 

when the said , as he, the said , then well knew, was 

not (present) ( ), hnt was (absent with leave) ( ). 

5. In that did, at on or ahont , 19 — , 

knowingly make a falae muster of ( ) as a soldier and a 

member of ( ), when the said ■ , as he, the said — ■ , 

then well knew, was not a mildler and a member of said ( ■ ■ -) 
but was a (civilian) ( ). 

6. In that did, at * on or about 19—, 

(sign) (direct to sign) (allow — — — to sign) the muster 

roll of ~ — for the period to , 19 — , he, the said 

then well knowing that the said muster roll contained 

the nsme of as (a twldler and a member of said ) 

(an offleer of said ) (and us present for duty therewith), 

and that the said - — ■■ was net (a soldier) (a member of said 

) (an officer of said ) (iwesent for duty) but was 

then (a civilian) (a memlier of coiniiaiiy ) (wholly tbsent 

from military duty). ( ). 

7. In that did, at , on or about — , 19—, 

(algn) (direct - ■■■ to sign) (allow ■ — to sign) the muster 

roll of ' for the period to , 10.—, he, the said 

— — — , then well knowing that the said muster roll contained 

a false statement that (n) (private) ( ) of said 

(— — — ) was (present) (present and mustered) ( ), and 

that said statement was false. In that the said was not 

(present) (present and mustered) (— ) but was then (absent 

with leave) (absent without leave) (— — ) 

& In that did, at , on or about 19—, 

wrongfully take from (the sum of $ 1 ( ). as a 

consideration to him ■ ■- — , for knowingly permitting the muster- 

to roll of on the mnsterlng to of that falsely 

to show as (mustered to) ( ), . who, as he, the said 

— ' , then well knew, was (were) not (mustered In) ( — ) 

9. In that did, at , on or about , 19—, 

wtongfally take from — the sum of f , ( ). as a 



MSUas 

»r0lUblte4 mHM-' 
waM ffir BMtor# 


FffilM inwter. 






■ Ac iimm- ^ 

— to*;5-^»-i to-0oFir'«*»-i 

-)■ irlHta, ail be< Sms laU ' 


'«MSAanlW.-«V‘l^ — ^ 

1« |h» tnMI of 

aa^prMaataiiaiinntena) (- 
tben sNn kaew, IM (they) wat (veta) not ]|tMient ana amtte r ed 
W abowa on Mid nraater loH. 


la la tbat , did, at ., oe or about Ifr-, 

koowtoyly miwter one ai (an oflcer) (a aoldler) of , 

when the Mid , as he, the Mid — — , then well knew 

waa not (an officer) (a aoldler) gt '■ ■ i. , imt was tjieii a 
(driUan) ( >. 


A.W.S7 


U In that ■ , being In comniand of — ^ and It being 

Us duty to render to a return of the atate of (the troopa 

under hUf conunnnd) (the — - ■ - thereunto belonging) for the 

lieriod to 1 19 — , did, at , on or about , 

1A—, knowingly make a falae return for said iierlod, which return 

Waa falae in that it showed (one ahaent with leave) 

( ). When as he, the said then well knew (the said 

• was abeent without leave) (■ ), 

12. In that , being to conuttand of , and It being 

bis duty to render to the a return of the state of (the 

troops under bis command) (the thereto belonging) for 

the period to , did ton and after , 19—) 

(from until ), thrimgh (neglect) (design), omit to 

render such return. 

A.W.58 


numUss 




13. In that did, at on or about , 19— (In 

the execution of a conqdracy to denert the service of the United 

■ttatea, previbusTy entered fata wtf^ and ) desert 

the service <d the United States and did remain absent to deser- 
tion until be (waa apprehended) (surrendeied himself) at ■■ • — ■ 
On or aboot , 19—. 

M. In that did, at tm or about , 19—, (in 

the execution of a conspiracy to desnrt the service of the United 
^tatM previonaty entered into with " .■ -- and — — ) desert the 
Service of the United States byiqultting) < abwoting himself wiO- 
Out proper leave from) his (organization) (place of duty), with 

intent (to avoid bauidons doty, to wit: ) (to shirk 1»- 

bortant service, to wit: ), and did remain absent in deusr 

Uon until be (was apprehended) (surrendered bimeelf) at ■ " 

bn or about -, 19—. 

1& In tbat ■— did, at ■ ■ " pn or aboot J9— (In 

ike execution of a couqdiacy to des^ tbe service of the Cblttd 

Htatea prevtonily entered Into wltb and — — ) atoag(pt 

io desert the lerviee of the U nited States by (bare Inaert the esrtrt 
bet done toward accomplisbing tbe purpose to desert) with intent 
(permanently to absent blmaSIf without proiier ienve freu his 
host andptoper dntlea] (to (quit) (abwnt htnndt without pHpnr 
iMVnfbeni) his (otganiaoilon) (^a«o of didy) to order to (av«U 
(twardow duty, to wit: } (iditrit Inputunt gnr«tai« th 

brft: -v—n* 


‘yijp^4 ' ii&OQi v«A csoAcna iato ftnuancum^ft 

A.W.89 

1& In that - — ' dtd, at , on or about ifil— , by 

(sayluf to Um “ or words to that effect) ( ) advise 

Private , Oompaiiy Inesntry, to desert the serv- 

ice ot the United States. 

17. In that did, at , on or abont 19 — , by 

(btX9 Insert manner and form of persuasion or assistance) (per- 

Sflade) (knowingly assist) Private Company , 

Infantry, to desert the service of the United States at 

, on or about , Ifl — 


A.W.M 

- IS. In tliat , having discovered that a soldier in 

his command, was a deserter from the (military service) (naval 

service) (Murine Corjis) did, nt , from about to 

about , IH — , retain said deserter In his command without 

Informing superior authority or the commader of tlie urgualsa- 
tlon to which the deserter belonged of the presence of said deserter 
in his command. 

A.W.6I 

10. In that did, at . on or about — , 19 — , fall 

to repair nt the flxed time to the properly appointed place (of 
assembly) for 

20. In that did, at , on or ab<»ut , 19—, with- 

out proper leave, go from the proi»rly appointed place (of as- 
sembly) for , after having repaired tliereto for the xierform- 

auce of said duty. 

21. In tliat , did (wltliout proper leave, absent btmsidf 

from his at from aiiout , 19 — , to almut 

, 10 — 

22. In that , being on guard as a , did at , on 

or about , 19 — , absent iiiiiihelf without pruiier leave from 

hla guard with Intent to abandon tlie Ksme. 

A.W.62 

2S. In that did, at , on or aimut , 19—, use 

(orally and publicly) ( ) the following (contemptuous) 

(dlsrespecttui) (contemptuous and disrespectful) words against 
the (President) (Vice President) (Cougresg of the United 
States) (Secretary of War) [(Ooveruor) (Legislature) of the 

(State of ) (Territory of 1 ( , a iwssesslon of 

the United States, In wlilcli he, tlie said was theu quar- 
tered] to wU: “ or words to that effect 


A.W.SS 

24. In that did, at . on or about , 19 — , 

behave hlmsMf with disrespect toward , bis superior officer, 

toy (saying to toim , or words to that effect) (contemptn- 

onsly turning from and leaving him while he was talking to 
tola the Said ) (—— — ). 



AdvtalBs 

S w vrM sa . 


AwUtiiis 

dtMMisa. 


Enterteinlas a 
dontot. 


FaUlasto 

repair. 


Qaittlacdafer, 


A.W.O.L. 


Aksoddalas 

Bvard. 


DiereiMCtta 
PreaMeat, etc. 


Oiaraapaetta 
•aparlar adkar. 





apMMrt»r«ikMr. 


MIpiltV 


as. la^ UMit at -•»•"■>■ » “m ae atxmt 

•dike 1 U> iqperlor otfcer, iilio im thee la the eaecetten 

Af hl« oOoe (lit) («n) the with (a) (hl»> - —— >■> 

26. Xn that - - ■ ■ dl6, at 1 on or ahont 

<draw) (lift up) a weapon, to wit a agalnat his 

mperlor t^Bcer, who was then In the eatecvtlon at Us otBoe. 

27. In that did, at on or ahont t th—, 

offer Tiolmce against , hla snperlor officer, who was then 

in the execution of Us (dBce, In that he, the said ->■' ^ did 



2& In that having received a lawful conunand Cran 

, hie superior officer, to — , did at , on or about 

12—, willfully disobey the same. 


A.W.65 



era.*.*. 


SiMstS* strike 
ste.B«amaS 

r sr a c. •. 


WfBMai». 

. ,wst>Wrt*ffn< 
scac.a 




' OrnnHirtma/t 
«aM*rac.a 


29. In that did, at , on or about , 19—, 

(strike) (assault) . a (warrant officer) (noncomiBlsslaned 

officer) who was then in the execution of hla office, by — ' ' 
him (in) (on) the with (a) (his) 

30. In that did, at , im or about , 10 — , 

(attempt) (threaten) to (strike) (assault) , a (warrant 

officer) (noncommissioned officer) [(in) (on) the — ] with 

(a) (his) , while said was in the execution of hla 

office. 

81. In that , having received a lawtni order from , 

a (warrant officer) (noncommissioned officer) who was that in 

the execution of his office, to , did at ' , on or about 

, 10 — , willfully diaobey tbe aame. 

32. In that did, at , on or about , 10—, 

[use the following (threatening) (insulting) (threatening and 
Insulting) language], [behave in an (Insnbordinate) (disrespect* 

ful) (insubordinate and disrespectful) manner] toward *, 

a (warrant officer) (noncommissioned officer) who was then In 

tbe execution of his office [” " or words to that 

effect] [by ]. 

A.W.66 


ffifthw. sri UH i. 83. In that did, at — ■■■, on or about — — , 18—, 

(attempt to create) (begin) (adte) (cause) a mutiny In 

* by [urging the membera of said conceitedly to refuse to 

obey the lawful orders of , their (commanding) (superior) 

officer, to ] [unlawfully aasumlng control over about — 

soldiers of said (command} (— — ), and In the execution et 
such control causing said soldlera concertodly to disregard «ad 

defy tbe lawful orders of , tlieir (commandiiif) (aopeeler) 

officer to^ (assemble for drill) ( ),J [ ], with Qie.lii* 

teat to (nsmp) (subvert) (overrUte) (usurp, sttovesti) 
itda), tor the time iNdng, lawful military authmrlty, 

84 In that — did, at on or about ,18-^ 

eohnMatUy Job la a mutlay wbldi bad been bctau b) • 
snalBst tbe lawful military atitborl^ of h— — the 







<Aeisr tMfMCiC, sad dU. with li^t to (nonra) (oiilwert) (or«> 
ildft) ^nooiPk sidweH, and override) for the time being. In oon- 

oert with snndrjr other membera of aatd aseembled on the 

(parade groand) < ), refuse to (disperse) (do any further 

duty) (assemble for drill) ( >. 



A.W.d7 


SS. In that being present at a (mutiny) (sedition) 

among the soldiers of , did, at , on or about , !J eSSSSS"**"^ 

10 — , fall to use his utmost endcaror to suppress the same, In that 
(having commanded the men of his own company to return to 
their quarters, he took no means to compel their obedience or 
reduce them to discipline upon their refusal to obey said com- 
mand) (— ). 

86. In that , being at ■ — - and (knowing) (having F«niBst»si»» 

reason to believe) on , 19^, that a (mutiny) (sedition) 

was to take place In , on or about , 19 — , did fall to 

give withont delay information of said intended (mutiny) (sedi- 
tion) to his commanding offlcer 

A. W.68 


8V. In that , being engaged In a (quarrel) (fray) (flls- 

onler) among perstma subject to military law, and having been 

ordered Into (arrest) ( coiihnemeiit ) b> , did, at — on 

or about — ' ■, 10 — , ((refuse to obey) (draw a weapon, to wit 

a upon) the said ] (tbr€«aten the said — by 

(saying to him (her) - , or words to that effect) (—— )] 

[do violence to the said , by 


OBsbms ssalasl 

psnoM 

nppmsfas 

UnarrdsPte. 


A-w.es 

88. la that — — — , having been duly placed In (arrest at 

) (condnement In ) on or about , 10—, did, cenSiMniuit. 

at on or about 19 — , (break bis said arrest) 

(escape tnmi said coufluemeut) before be was set at liberty by 
proper authority. 

A.W.70 

89. In that , lieing then charged with the duty of Investi- 
gating charges preferred against , a person subject b> mili- 

tary law, who had been plareil in tarrest) (coiifluemuiil), was at 

— — , on or about , 19 — , responsible for uouecessary delay 

In Investigating aaid charges, in that he (did ) (failed to 

). 

A.W.71 

40. In that , being on duty as (provost marshal) (com- 

mander .of the guard) at on or about , 19—, did £!Ssaar. 

refnse to (receive) (keqt) one . a prisoner duly committed 

to bla charge by an ollleer belonging to the forces of the 

United States who, at the time of committing said prisoner, deliv- 
ered to the Bald an account In writing, signed by hlmaelf, 

Of the (crtoe) (offense) charged against said prisoner. 


Dtlar In 
Investltatliw 
mr diffpffMBP «f 

• CSMs 



buticter <tf tbe gn«r4 «t i<M,>eii or sWU'T 

to tepon la wrltlag to tJio corrmwnrtlm ofllcor ot tbd; 

( ) (as soon as relieved from bis goard) (withia itk boonT 

after tbe conllnemeDt of mid prisaaer) tbe aamo of <, a 

prisoner conuallted to bis charge, tbe oftense charged agaiaid Um 
and the name of the officer committing him. 


A.W.7S 


S eg w i l Uj -wif- 


’'dS. In that ■ ' '■ did, at on or about , 10— v 

[Witbont proper anthorltp release] [tbrongh (neglect) (design) 

suiter] , a prisoner duly committed to bis charge (to 

escape). 


A.W.74 


jishMrimdt- 43. In that being at tbe time the commanding officer at 

cMaSSntSn? • B^td an application having been duly made to bim by the 

of for the (delivery) (apprehension and securing) > 

of , 0 (aoldler) (officer) under bis command, who was 

accnsed of a (crime) (offense) committed against tbe laws of 

, In order that the said might be brought to trial 

did, at , on or about , 10—, (refnse) (willfully neg- 
lect) to (deliver said to said — — of ) (aid tho 

Bald of In apprehending and securing tbe said 

), 


A.W.75 


,b«eR«mt 


44. In that did, at , on or about 10—, 

misbehave blmself before the enemy, (by refusing) (falling) to 
advance with his command, which had then been ordered forward 


by — to engage with , which forces, the said command 

was then apposing ( ). 

46. In that did, at , on or abent 10— » rm 

away from his (company) ( ), whicb was then engagdB with 

the enemy, and did not return thereto until (after the engagement 
had been concluded) ( ). 

46. In that , being present with bis while it was 


engaged with the aemy, did at — , on or about — , 10— > 

sbamefuUy abandon tbe said — - and (seek safety in the regr) 
< ), and did fbU to rejoin it until (the engagement, wan 




concluded) (- 

47. In that did, at — , on or abont — — , 10—, ; 

while before rite enemy, sbamcfnlly (deliver up) (abandon) fo.v’ 
the enemy ■ ■■■■— , iriiitA it was his duty to defm^ 


48. In that 




did. at 

befure rite enemy, by bis (mbmondnet) (dlMbe(0«nee) 

endanger tbe safety et % wddeli It wns Us Mgf 

to dbCend, in fltat be (■■ - — ) ( — ■ — ^) (tplled tnd nsidsetnd to 
poet « mWrient number of iwitiBcls ), a 

.that — ' — dld;_ «t.— — on or nbont' »< ■ ' " ’■ i 1*4^^ 
triOie beCoMthe eanny. tpimk wnMa indneiint {(riie«8toeiM';|ilii^i.j 


on or abont 


10-y 



Dental 


‘ juMlerl) (fbe «atiwn and aoldieta) af — — ] [ — >■ — (to mls- 

MliaTa tbema^vea before the enemy) (to run away from , 

whl6h was then before the enemy) (shumefully to abandon their 
comaund, whidi was then engaged with the enemy) (shamefully 

to deliver op to the enemy, , whiidi It was their duty to 

defend), to wit or words to that effect 

50. In that did. at , on or about , 10—, 

whUe before the enemy spealc words Inducing who was then 

on outpost duty, (shamefully to abandon his post) ( ), to 

wit or words to that effect 

51. In that , wblle before Uie enemy, did at , on or 

about , 10—, unlawfully cast away his (rifle) (ammuni- 
tion) ( ). 

62. In (lint did, while before the enemy, quit his (post) 

(colors) at on or about 19—. for the purpose of 

(plundering) (pillaging) (plundering and pillaging) ( ). 

S8. In that did, while on duty before the enemy, occasion 

a talso'''alafnt In the (camp) (garrison) (quarters) ( ) at 

— , on or about , l9 — , by (needlessly and without 

authority causing the call (o arms to be sounded) ( ). 



A. W. 76 


51. In that did, at , on or about , 10 — , 

(compel) (attempt to comiiel) the commanding ofllcer of ' 

. (to give It up to the enemy) (to abaudoo said ), 

by 

A.W.77 

55. In that did. at , on or about — - — , 19—, make MsUns fawwa, 

•tc., psnl* sr 

known the (parole) (countersign) to wit. , to , a matoniga. 

pevson wbo, according to the gules and discipline of war, was not 
entitled to receive it 

56. In that having received as the proper (parole) 

(counteraign) the .word , did at . on or about , 

19 — , give to , a person to u bom he knew It was bis duty to 

give the proper (parole) (roniitersigii), a (lairole) (cuniitersign) 
dlfltereut from that which be hud received, to wit . 


A.W.78 

OT. In that did. at , on or aliont — — , 19—, force SSISnSrS. 

n safeguard, known by him to have been placed over the premises 

occnpled by , at by (overwhelming the guard 

^ted for the protection of the same) ( ). 

A.W.79 

86 In that did. at on or about 19—, w«si«e t to 

neglect to secure the following public property of the United praparw. 

States, which bad been taken from the enemy, vis, of the 

value of about |— * — and of the value of about $ 

89. In that did, at 1 on or about , 19 — 

, wnflkgfuUy appropriate to (his own use) ( ) the following 







■?■? <f^ 

A.i?r# 


i w& J 
*1. # , 


ftt In dttt - *•»■ — ■. tfM, «$ y ■ "‘• - ^ «B AT «A«it — 

ini«««iBr <k«r) («u> <taui» jn) to) jMiT' 

toOKMitotr <«apta«a4i) T < i m >*to»<i)-y«iwrto «( to* tMHtoitoKNii ' 

aaHMSljr: «t toe totok «t Itooto ♦ '■ " ■ mui — -s. irt (Mi 

titae DC «bent f— — , towabr (jwMtetor) <elqpMttot) jur 
juaOt) <lMBtot) ^irato, taoeto wed etowutoie) to 

^llpigui^) . Us (taitonr) — — > <tos nm o< — f-~.y 
{ " ■ "— rf toe ealoe — — ). 

<0. to tost ——41(1, at — ea ar efcwrt — ** :to-rv ton 

to five Botlee oi and to torn over wltoovt dels; to iwoger ttotoair' 
tty toe followiiit (eaptored) Xstandoned) ivoperty <4 toe Ttolted 
Stotee, which had Into Ui (yosaeaslon) (eostody) (ooi»> 
trot), Bainety: — of toe vsloe of shoot ♦ — sifll — > 
at toe valw at about I' 

A.«r.n 

tt. la that did, at — , on or abont , 1»— , 

(lUleve) (attempt to rUieve) toe eonay with (araui) (amnnml' 

Uon) (aopiiUee) (mooey) (- •), hy faniehtot aad dUlverbic 

to c«rtato membeM of toe enemy*! army — , of toe vaiw of 

gjMmt I " , and , of toe valoe of abont $ — ■ . 

48. to that — — did, at , on or about — — , jft— , 

knowtogiy (harbor) (prote(!t) (bayhot and protect) — — • 

person ntoorn be, toe aaid then knew to be a awmiier at 

toe enemy'B ftmoea (and who was toea belag eonght hy a patnd 
at the United Ktatoi forces), fay fponeeaUng toe saM member of 
the enemy's foreea In his bonse) (■ ■ —— ). 

tU. to tost did, at ■, on or about — v J>-v 

kuowini^ give inteUigenoe to the enemy, (by infonniag a patadl. 
at toe enemy's foreee of ths VhetealwittS of a mUltaty ySklMl tf 

toe United Statee foreee) (by - •), "* 

W, to that did, at — — , os at ebeot 

Jmowtagly (Urid eo rrewto nd en ce , With) (give IntetilfWiae fo) 
(hold eonespoBdenoe arlto and give tounigewm to) toe eMaay 
[(dtoMtIr hr writlag and traaastfttliig secretly tbrongh toe toMtf 
to one — — , wboB# be, toe aeM — k to« fepew to 
(odiohr) ( — ‘~^) at toe taarnfa hinQr, a ‘hnuaB^t<^U».^W 
weato and fj^pRea as MIewa) (aiflafaatiil» pa ftltow#^'(|to|k 
dtieetQtbypnUiabtogte-^ — a a e Pipa » e r pahHuhed at-^-*»^ 
a eomiaitniartlep to words aadjgaiae ss ttiSUrm) iaPtoWalWlii 
as folfannDl, to wHt — and wbtoh to w Md to tobj toto itoii'lto 
toadtd to teadbltoi enemy, 
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the purpose of (col1<>ctln(;) (attempting to collect) material in- 
formation ill regard to the (numbers) (resources) (operations) 

( ) of the military forces of the United States, with intent 

to impart the same to the enemy 

A.W.U 

67 In that did, at , on or about , 19 — , 

(willfully) (through neglect) suffer of the value of 

$ , military property belonging to the United States, to be 

(lost) (siiolled by ) (damaged by ) [wrongfully 

disposed of by (sale to ) ( )]. 

A.W.84 

68. In that did, at , on or about , 19 — , 

(unlawfully sell to ) (wrongfully dispose of by ) 

of the value of $ , issued for use In the military 

service of the United States 

69. In that did, at , on or about , 19—, 

(wlllfullv) (through neglect) (injure by ) (lose) , 

of the value of $ , issued for use In the military service of 

the United States. 

A.W.85 

70 In that was, at ■ - — , on or alamt , 10 — , 

found drunk while on duty as . 


A. W. 86 


71 In that , la'lng on guard and posted as a sentinel, at 

, on or about , 19 — , was found (drunk) (slef’plng) 

UIXUI Ills |M)st 

72, In that , being on guiinl and jK'Sted as a sentinel at 

, on or about , 19 — , did leave his post before be was 

regularly relieved. 

A.W.87 

73 III that , who was then commanding In , where 

troops of the United States were si*rvlng, did, on or about , 

19 — , for bis private advantage, lay a (duty) (Imposition) (duty 

and liiii)oi.lrlon) of ( lier cent) ( ) upon the sales of 

(victuals) (certain uece8aarle.s of life, to wit, ) brought Into 

.‘ftild for the use of the troops thereat 

74. In that , who was then commnudlng , where 

tibops of the United Stales were serving, did, on or about , 

19 — , for his private advantage, become Interested In the sale of 

(vletuala) (certain necessaries of life, to wit ) ( ). 

brought Into said for the use of the troops thereat by 

, by (receiving) (entering Into an agreement to receive) 

from the said ( — jkt cent of the profits on said sales) 

(the sum of $ — ) as a consideration for the privilege (of ) 

extended by him to said 

8240.’i4*— 43 ^17 
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mlbUiv 
proper^ 
to bo lo^ etc. 


DUpooins of 
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propor^. 
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loolns mtlllary 
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A.W.tt 

inttaddaUra 75. In that (JJd, at . on or about , 19 — , 

laapn^iMn^ unlawfully (abnae) (Intlmldato) (do rloleiice to) (and wrong- 
fully Interfere with) . a pereon bringing (provtslona) (sup- 
plies ) (certain necessaries) to wit to the (camp) (garri- 
son) (quarters) of the forces of the Diilted States at by 

[striking and beating the said ] [threatening to kill the said 

If he contlnuM to bring such (pmvislons) (supplies) (nec- 
essaries) Into sttld camp (garrison) (quarters)] [ ) [pre- 
venting the said from passing over a road leading Into 

said ] [ ]. 

A.W.89 

76. In that , being with , (In the (quarters) (gar- 

•tc. ’ risen) (camp) at ) (while on the march from to 

) did, at , on or about , ID — , without having 

been ordered by hla comuiandiiig officer so to do commit (waste) 
(Spoil ) upon the property of , by . 

77. In that , being with (In the (quarters) (gar- 
rison) (camp) at ) (while on the march from to 

) did, at on or about ■ 19 — , willfully and 

nnlawfully, and without having lieeti onleml by hla commanding 

office! SO to do, destroy the property of of the value 

of . 

78. In that (being with , [In the (quarters) (garri- 
son) (camp) at 1 (while on the march from to 

) did, at , on or nliout . 18 — , commit a 

depredation upon (an) (a) (orchard) ( ) lielonglng to 

, and situated at or near , by unlawfully (entering 

the same and removing growing fruit from the trees of said 
orchard) ( ). 

79. In that , and , being with , [in 

the (quartera) (garrison) (camp) at ] (while on the march 

from — - to ) did, at , on or about , 10 — , 

(ommit a riot. In that they, togtilier with certain other (soldiers) 

(persons) to tlie number of , whose names are unknown, 

did, (with force and arms) unlawfully and riotously, and in a 
violent and tumultuous manner, assemble to disturb the peace of 

and having so assembled, did (nnlawfully, riotously, and 

in a violent and tumnitnons manner disturb, enter, and break 

up ) (unlawfully and riotously assault by ), 

to the terror aud disturbance of . 

Befute 80. In that , who was then tbe commanding officer of 

npsndai. ^ complaint having 

been made to him that (damage had been done to , tbe 

property of ) ( , the property of had been 

taken by) (-- , a ——) ( soldlem) of bis 

command, (a) petsoB(s) subject to military tew, , (re- 
fuse) (omit) to see reparation made to the said so far as 

said 'a pay would go toward such reparation and aa pro- 

vided for In tbe 106th Article of War, by 
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A.W.90 

81. In that did at , on or about , 19 — , 

wron^iilly use a (reproachful) (provoking) (reproachful and 

provoking) (qieccb, to wit ; or worda to that cSect against) 

(gesture to ) (by shaking his closed fist In the face of the 

said ) ( ). 

A.W.91 

82. In that (and ) did at on or about 

, l!l — , fight a duel, (with ) iiMng as weapons there- 
for, (HW<jrtlB) (pistols) ( ). 

83 In that dlil, at , on or about , 19 — , 

proniole a duel between — and by knowingly acting as 

a nn'Rseuger for and knowingly carrying from said 

to said a challenge to fight a duel. 

84. In that , being officer of the day at and hav- 
ing knowledge that and Intended and were about 

to engage In a duel near that , did on or al>uut , 

19—, connive at the fighting of said duel by knowingly permitting 

, one of the parties to said projwsed duel to leave the post 

and go toward the place appointed for said duel and at the time 

and at the hour which he, , then knew had been aj^inted 

therefor. 

8.5 In that , being officer of the day at , and 

having knowledge on or about , 19 — that a challenge to 

fight a d<«'l (hud been sent) (was about to be sent) by 

to , did fall to report that fact promptly to the proper 

authority. 

A.W. 92 

86 In that did, at , on or about , 19 — , 

with malice aforel bought, willfully, deliberately, feloniously, un- 
lawfully, and with preuicdlintloii kill one , a human l)elag 

by (shooting him with a rifle) ( ). 

87. In that did, at , on or about , 19—, 

forcibly and feloniously, agninst her will, have cunial knowledge 
of 

A.W. 93 

88. Ill that did, nt . on or about , 19 — , will- 
fully, feloniously, and unlawfully kill , by him (In) 

(on) the with a . 

89. In that did, at . on or about , 19 — , 

unlawfully, willfully, and fuluniausly cut off the (hand) (arm) 
( ) of 

90. In that did, at , on or almut 19—, 

willfully, luiillcloiisly, unliiwfiilly and feloniously burn the (dwell- 
ing house) (a Inilldiiig, to wit: a pare»*l of the dwelling 

house) of 

91. In that did, at on or about 19—, 

In the nighttime feloniously and burglariously break and enter the 

(dwelling house) ( within the curliliigel of , with 

intent to commit a felony, vl* (larceny) (rape) (murder) 
( ) therein. 


ProTokloc 
■peecheig etc. 


Dotllnf g etCg 


M«rd«re 


Rap*. 


ManaUaebtet. 


Majham. 


ATaaii* 


BnrvlaiT* 
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hmttmiw. 


EmbtuleiMBt. 


Pcriwy. 


P«rffci7« 


Sodtmy* 


AsMalt with 
intent to coni' 
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02. In that did,’ at , on or alanit , 10 — , 

nnlawfnlly enter the (dwelline) (bank) (store) (warehouse) 

(shop) (stable) ( ) of , with Intent to commit a 

criminal offense, to wit, therein. 

08. In that did, at , on or about , 10—, by 

force and riolenoe and by putting him In fear, feloniously take, 

steal and rarir away from the (person) (presence) of , 

, the property of , ralue about $- . 

04. In that did, at , on or about , 10 — , 

feloniously take, steal, and carry away , value about 

$ , the property of . 

96. In that did, at , on or about , 10 — , felo- 
niously embessle by ftaudulently conrerting to bis own use , 

of the ralne of | the property of , entrusted to bin) 

(by the said ) (for by ). 

96 In that , having taken an oath In a ( trial by 

coiirt-uartinl of ) (deposition for use In a trial by 

court-martial of ) ( ), before , a competent 

(tribiiual) (officer) (person) that he would (testify) (de]K>hc) 

tnily, did at , on or about , 10 — , willfully, corru|iily, 

and contrary to such oath, (testify) (depose) In substance that 

which (testimony) (deposition) was a material niatlci 

au<l which he did not then believe to be true. 

07 In that did, at , on or al>out , 10 — , with 

Intent to defraud [falsely make In its entirety a certain (check) 

( ) in the following words and figures, to wit: ] 

(falsely alter a certain (check) ( ) in the following words 

and flgnres, to wit; by 1 which said (check) 

( ) was a wntlug of a (public) (private) nature, whldi 

might operate to the prejudice of auotber. 

08 In that did, at , on or about , 19 — , coin 

mit the crime of sodomy by feloniously and against the order of 
nature having carnal connection (int os) (per annm) with 
( ) (a mare, the same being a beast) ( ). 

00. Id that did, at , on or about , 10 — , with 

intent to (commit a felony, via, ) (do him bodily harm), 

commit an aasault upon , by willfully and felonlon>>),r 

(striking) ( ) the said (In) (on) the with a 


100. In that did, at , on or about — , 10—, 

with Intent to do him bodily harm, commit an assault upon 

, by (shooting) (striking) (cutting) ( ) him (In) 

(on) the , with a dangerous (weapon) (instrument) 

(thing) to wit, a (pistol) (plcfcaa) (bayonet) ( ). 

A.W.94 

101. In ttst did, at , on or about , 10—, 

(make) (cause to be made by ) a claim against the [United 

States hy presenting to J, [(flnsnee officer at ) 

( )1 os officer n* the United States, duly authorised to 

(approve) (allow) (pay) (approve, allow, and pay) anch claims. 

In the amount of $ tor (private property alleged to have 

been (lost) (destroyed) in the military service) (— — ), which 
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claim wa« (false) (fraudulent) (false and fraudulent) In that 
, and was then known by said to be (false) (fraudu- 
lent) (false and fraudulent). 

lOa. In that did, at , on or about 19—, 

(present) (cause to be presented by ) for (approval) (pay- 

ment) (approval and payment) a claim aeainst the [United 

States by (presenting) (cHiMlng to Ite presented) to ], 

[(finance officer at ) ( ) an officer of the United 

States, duly authorized to (approve) (pay) (approve and pay)] 
such claims, In the amount of $ — ^ — , for (services alleged to 

have been rendered to the United States by ) ( ), 

which claim was (false) (fraudulent) (false and fraudulent) in 

that , and was then known by the said to be (false) 

(fraudulent) (false and fraudulent). 

103. In that did, at on or about , 19 — 

(conspire) (agree) (agree and conspire) with , to defraud 

the United States by (obtaining) (aiding to obtain) the 

(allowance) (payment) (allowance and payment) of a (false) 
(fraudulent) (false and fraudulent) claim again.st the United 

States in the amount of .$ , for (supplies) ( ) alleged 

to have lieen furnished to the United States by , which 

claim was (false) (finuduleni) (false and fraudulent) In that 

, and was then known by the said to be (false) 

(fraudulent) (false and fraudulent) 

194 In that , for the purpose of (obtaining) (aiding 

others, viz, , to obtain) the (approval) (allowance) (pay- 

ment) (approval, ullowance, and payment) of a claim against 

the (Uiilti'd States, by presenting to ] [(finance officer at 

) ( ), an offlet'r of the United States duly authorized 

to (approve) (pay) (allow) (approve, pay, and allow) such 

claims] did, at , on or about , 10 — , (make) (use) 

(make and use) [(procure) (advise) the (making) (using) 
(making and using) of] a certain (writing) (pajicr) to wit: 

, which said , as he, the said , then knew 

contained a statement that , which statement was (false) 

(fraudiileut) (false and fraudulent) in that , and was then 

known by the said to be (false) (fraudulent) (false and 

fraudulent ) . 

105. In that i for the purpose of (obtaining) (aiding 

others, \iz, , to obtain) tlio (approval) (allowance) (pay- 

meat) (ai^roval, allowance, and payment) of a claim against the 

[United States, by presenting to ] [(finance ofllccr at 

) ( ), an officer of the United States duly authorized 

to (approve) (pay) (allow) (approve, pay, and allow) such 
claims] did, at , on or about , 10 — , (make) [ (pro- 

cure) (advise) (advise and procure) the making of] an oath 

(by ) (to the fact that ) (to a certain (writing) 

(paper) to wit, , to the effect that ) which said oath 

was false in that — — , and was then known by the said 

to be false. 

108. In that , tor the purpose of (obtaining) (aiding 

others, vis, , to dbtain) the (approval) (allowance) (pay- 

ment) (approval, allowance, and payment) of a claim against 


freMnt^.etc, 
»Im claim. 


CompIrocT, ate, 
to defnvd 
United Stetvi. 


MoklnteOte., 
f nlM wrltinffe 


Makinv, otc.* 
fnUeoAtk. 
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UliBffi tt€t 

forvcd 

tare. 


Pajlac smoaBt 
Um lluB MMipt 
calk far. 


..relpt 

wltboat kMwI- 
odfaoftha 

facta. 


Larcf 117 of nil- 
Italy property. 


EnfcanlaiMBt 
of militaiy 
property. 


flail. o«e.» of 
nfUtw 
propertr. 


the [United Stateo, b; pnMentlnir to } [(flnanoe officer at 

) ( ), an officer of the United States duly authorised 

to (ajiproTe) (pay) (allow) (approve, pay, and allow) such 
claims] did, at on or abont , 19 — , (tor^e) (counter- 

feit) (forge and counterfeit ) [(procure) (advise) (procure and 
advise) the (foiling) (counterfeiting) (forging and counterfeit- 
ing) of] the signature of , upon a , ( ) (by 

] In words and figures as follows : 

107. In that for the purpose of (obtaining) (aiding 

others, via, , to obtain) the (approval) (allowance) (pay- 

ment) (approval, allowance, and payment) of a claim against 
the (United States, by presenting to — — ) [(finance officer at 

) ( ), an officer of the United States duly authorized 

to (approve) (pay) (allow) (approve, pay, and allow) such 

claims] did, at , on or about , 10 — , (use) (advise 

the use of) (procure the use of) the signature of on u 

certain (writing) <i«pcr) to wit, such signature, bi'lng 

(forged) (counterfeited) (forged and counterfeited), and then 

known by t)ie said to be (forged) (counterfeited) (forged 

and counterfeited) 

108. In that , having (charge) (poasesalon) (custody) 

(control) of (money) ( ) of the United States, (furnished) 

(Intended) (furnished and Intended) for the military service 

thereof, did, at , on or alwut , II)—, knowingly 

(deliver) (cause to be delivered) to , the sold , 

hiiviiig authority to receive the same, (on amount) which as 

he, — , then knew was (— dollars cents) (— — ) 

less than the (umonnt) for which he received a (certificate) 
(receipt), from the said . 

109. In that v being authorized to (moke) (deliver) 

(make and deliver) a paper certifying the receipt of property of 
the United States (fumiabed) (intmided) (furnished and In- 
tended) for the military service thereof, did, at , on or 

about , 19 — , (make) (deliver) (make and deliver) to 

a writing In words and figures as follows; , without 

having full knowledge of the truth of the statements therein 
contained and with the intent to defraud the United States. 

110. In that did, at on or abont , 19 — , feloni- 
ously take, steal, and carry away of the value of about 

$ , property, of the United States (fnrnlsiied) (intended) 

(furnished and Intended) for the military service thei^. 

111. In that , being at the time , did, at , on 

, 19 — , tolonlonsly embezsie by frandnlmtly converting to his 

own use of the value of , the property of the United 

Stales (furnished) (intended) (fnrnlabed and Intended) for the 
military service thereof, intrusted to him the said by . 

112. Us that did, at , on or abont , 19 — , 

(knowingly and willfully misappropriate) (knowingly and will- 
fnlly apply to hla own use) (knowingly and willfully apply to 
hla own benefit) (knowingly and wUlfnlly apidy to hla own 
nae and benefit) [(wrongfnlly) (kBOWtatfy and without proper 
authority) (wrangfidly and knowingly) (seU) (dtspoae of 
by — — )) of (he vahio of abont $— ■ ' ", property 
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ot the Unltwl Statea (fnrnlahed) (Intended) (furnished and In- 
tend<*d) for the military serrioe thereof, 

113. In that did, at , on or about , 19—, 

knowingly (purchase) (receive In pledge for an (obligation) (In- 

dcbtedneiis) from , (In) (employed in) the mllltury 

service) (forces) of the United States, ( ) of the value of 

about $ , properly of the United States, the said not 

having the lawful right to (sell) (pledge) the same. 

A.W.9S 

114. In that ' did, at ■, on or about , 19 — , 

[with Intent to defraud] [with Intent to (deceive) (injure) (de- 
ceive and Injure) ] wrongfully and unlawfully make and utter to 
— , a certain check. In words and figures as follows, to wit: 

■ — , [and by means thereof, did fraudulently obtain from 

($ ) ( ) of the value of about ($ )] [In 

pn>mpnt of ], he the said , then well knowing that 

he did not have and not Intending that he should have (any ac- 
count with) (sufficient funds In) tlie bank for the payment 

of said check. 

liri. In that was, st , on ot about , 19 — , In 

a piihllc place, to wit, ( ) (drunk) (disorderly) (drunk and 

disorderly) while In uniform. 

lltl. In that , having assigned to hls claim 

(against the United States) for pay in full for the month of 

, 19 — , did, at , on or about , 19 — , again assign 

to Mild claim (or for the use of) against the United 

States for pay In full for the said month of , 19 — , which 

second assigi\inent was by him known to be false and fraudulent 

117. In that , being Indebted to In the sum of ? 

for , which amount became due and payable (on) (about) 

( on or alM’Ut ) , did, at fnmi , 19—, 1» 

19 — , dishonorably full and neglect to iny said debt, 

118. in that . having on or about — , 19 — , become 

Indebted to In the sum of for , and having 

fulled without due cause to ligiildnte said indebtedness, and hav- 
ing on or about , 19 — , promised (In writing to) said 

that he would on or about , 19 — , (settle such indebteduess 

In full) (pay on such lndebt<>diiess the sum of $ ), did. with- 
out due cause, at , on or about , 19 — , dishonorably 

fall to k<H‘P said promise. 

119 In that did, at , on or about , 19 — , 

with Intent to deceive . officially (report) (state) to the 

said .that .which (report) (slatement) was (knovra 

by the said to be untrue) (believed by the said to 

be untrue) (made by the said with disregard of a knowl- 
edge of the facts) (made by the said as true when he did 

not know It to be true) In that 

120. In that , with intent to defraud , did, at 

' on or almut , 19 — , unlawfully pretend to 

that well knowing that said pretenses were false, and by 

means thereof did fraudulently obtain from the said — (the 

sum of I — ) (merchandise of the value of t ) ( ). 
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A.W.M 


Abnaliic 

•nlmmb. 


Altowliic ptt*> 
oner to do nn- 
aathorieed oct. 


AppearhiK In 
clTrilan eiothina 
withoot 
onthoritr. 
Improper or 
nnwon nniform, 
cle. 


Aeonnll. 


321. In that did, at , on or about , 19—, 

wrongfully (kick a public horse In the belly) ( ), 

122. In that , a (sentinel) (overseer) ( ), being in 

charge of prisoiierA did, at , on or about — , 19—, 

wrongfully allow , a prisoner under his charge [to (go to) 

(enter) (go to and enter) an unauthorised place, to wit'; — — ] 
[to (hold unauthorised coiiTersutlon with ) (loiter) (neg- 
lect bis task by ) (obtain) (receive) Intoxicating liquor 

< )J. 

128 In that did, at , on or about '■ ■ ■■■■ , 19 — , 

without authority, appear in civilian clothing. 

12-t. In that did, at , on or about , 19 — , 

wrongfully appear (at) (on) (without his ) (with 

bis not buttom'd) (in an unclean ) (with an un- 
clean ) (- -——). 

126 In that did. at , on or about , 10 — , 

wrongfully attempt to (strike) (■ — ) (In) (on) the 

with . 


A«raa1t sad 
batten. 


126. In that did, at 

wroiiefnlly (strike) ( ) 


on or about ■ ■■■ , 10 — , 

(In) (on) the with 


Malintcrins. 


AttempUss to 
«>»pc. 


Breach af 
rcetrleticB. 


Cartyins cob- 
ccaM wcapaa, 

CammltUns 

naiaaaee. 


Mstilatins. ctc„ 
pabltc lacard. 


Caacpiiacr to 
eecape. 


DeatrariiaB af 

GaevmaMat 

praparty. 


CaivlcMdia- 

ductaaf 

Mnmtm. 


127. In that did. at (on or about , 19 — ), 

(between and ), with the Intention of evading his 

(dutyl ( ) ns a (soldier) ( ), feign (iUness), (tUs- 

ability) , (Insanity), ( ). 

128 In that , a prisoner iBwfnlly In confinement In (the 

post guardhouse) ( 1, did at , on or about , 

19 — , attempt to escape fmm ’•neb confloement. 

129. In that . having been restricted to the limits of 

, did, at on or alsint , ID — , bleak said 

restriction by going to . 

130. In that did, at , on or about , 19—, 

unlawfully cariy a concealed weapon, vis, a ■ ■■■ . 

131. In that did, ai , on or about , 19 — , 

wrongfully (urinate) (defecate) ( ) (on the floor of the 

squad room) ( — ). 

132 In that (Md, at , on or aliont , 19 — , will- 

fully and unlawfully [(conceal) (remove) (uintilate) (obliterate) 
(destroy)] [attempt to (conceal) (remove) (uintilate) (oblit- 
erate) (destroy)] [take and carry away with Intent to (conceal) 
(remove) (mutilate) (oblitcriite) (destroy) (steal)] a public 
record, to wit: (the descriptive list of ) ( ). 

l.'IS. In that , a prisoner lawfully in conflncuneiit in (tbe 

post guardhouse) ( ), did at , on or about , 19 — , 

conspire with and to escape from each confinement. 

134. In that did, at , on or about , 19—, 

willfully, wrongfully, and unlawfully destroy , value about 

9 , property of the United States. 

185. In that did, at , on or about , 19—, 

throngh carelessness, discharge a (service rifle) ( ) In his 

(sqnsd room) (tent) < ). 
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130. In that was at — — on or about , ll>— 

[(drunk) (disorderly) (drunk and disorderly) in (commuud) 

(quarters) (station) (camp) ( )] [(drunk) (disorderly) 

(drunk and disorderly) (In uniform in a public place, to wit 

) ( )]. 

137. In that , a sentinel (— — ) In charge of prisoners, 

did, at , on or about , 19 — , drink Intoxicating liquor 

with , a prisoner under his charge. 

188. In that , a prisoner, was, at ■ ■■ , on or about 

, 10 — , found drunk 

139. In that , having received a lawful order from 

to , the said being In the execution of his office, 

did, at , on or about , 19 — , foil to ob«*y the same 

140 In that , being Indebted to In the sum of 

$ for , which amount became due and payable (on) 

(alioitt) (on or about) , did, at , from , 19 — , 

to , 19 — , dlsbnnnraiily fall and neglect to pay said debt 

141 In that did, at on or at>out ■ , li> — , 

with intent to deceive , officially (reiiort) (state) to the 

said , that , which (report) (statement) was (known 

by the said to be untrue) (believed by the said to 

tie niitriie) (made by tlie said with disregard of a knowl- 
edge of the facta) (luiide liy tiie said as true when he did 

not know it to be true) in that ■ . 

142 In that did, at , on or about — — , 19 — , (in 

an affidavit) (In bis teatlinony liefore a court-martial at 

the trial of ) (in 1 make under oath a statement In 

substance as follows; ( ) which statement he did not then 

believe to be true. 

143. In that (Sergeant) (Corporal) did, at , on or 

about , 1!) — , giiinhle with Privates and . 

1-14. In that did, at , on or about , 19—, 

gamble iu quarters, in violation of (here Insert description of 
order). 

H.T In that did, at , on or alxiut , 19 — , 

while (at a barracks window) ( ) willfully and wrongfully 

expose In an IndtKVnt iniinncr to public view ins ( ) 

ltd. In that did, at . on or alKiut , 19 — , 

wrongfully introduce (for sale) Into (quarters) (station) (cami>) 
( ) (two quarts of whisky) (one ounce of heroin) ( 1 

147. In that did, at on or about , 19—, 

wi ongfully use , a narcotic dnig. 

148 In that did, at , on or about , 19—. 

hate in bis possession ounivs, more or less, of a hablt- 

formlng drug, to wit ( ). said drug not having been ordered 

by u medical officer of the Army. 

149. Ill that (for aud In behalf of one ) did, at 

- " , on or alxnit , 19—, loan to $ under an 

ngn>enient whereby he, the said , was to receive for the use 

of said money for (montlis) (days) interest at the rate of 

per cent is»r (annum) (month) (the sum of $ ). 

thereliy (demanding) (mt'Ivlng) (demiinding and receiving) an 
usurious rate of Interest for said loan. 
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fklM pntaiuM. 


Falitin i» iakt 
^nphylAXM. 


OffcnaM apaiiwl 
■Bd by KBtlntl. 


160. In that with liitont to defraud , did at , 

on or about , 10—, unlawfully iiretend to that 

, well knowing that said preteuaet) were fulae, and by nteauB 

thereof did fraudulently obtain from the Bald (the aum of 

I ) (mercliandlae of the value of $ ) ( ). 

151. In that , did, at , on or about the , 19 — , 

neglect to take proper prophylactic treatment after illicit eexual 
intercourse and did thereby develop a venereal disease, to wit 
( ). 

152. In that did, at , on or about , 19 — 

(attempt) (threaten) to (strike) (assault) , a sentinel in 

the execution of his duty [(In) (on) the——] with (a) (his) 


SicassUas, 


SaWcaatlBB 
•( pcrhUT. 


Breakhis Sarah. 


BaraiTins 

stahBswda. 


UUtriiis farsad 
iMtraawBt. 


163. in that (a prisoner) did, at , on or nbont 

,10 — [use the following (threatening) (insulting) (threat- 
ening and liiaiiKIng) language] (behave in an (Insubordluatel 
(disrespectful) (insulHtrdinate and disrespectful) manner] to- 
ward — . a sentinel in the execution of his duty [“ f" or 

words to that t-ffeci] (by ]. 

154. In that , bating retvived a lawful order from , 

a sentinel in the exei-ntioii of Ids duty, to , diil, at , 

on or about , 19 — (fail to obey) (wlllfn)Iy disobey) the 

same. 

155. In that did, at , on or about , 19— 

(strike) (assault) , a sentinel In the execution of bis duty, 

(in) (on) the with (a) (bis) . 

15d. In that , while posted as a sentinel, did, at , 

on or about , 19—, loiter (wrongfully sit down) on his post. 

157. In that did. at , on or about , 19 — , 

while accompanying his organisation on (a practice march) 
(nuiiieurors) without Just cause straggle. 

158. In that did, at . on or about , 10 — , 

procure to commit perjmy, by Inducing him, the said 

, to take an oath befoi-e a Mimpetent (irlliuiial) (officer) 

(porsoii) in a (trial by cotirt-inartlai of ) ( ) that he, 

the said , woulil (testify) (depose) truly and, willfully, 

corruptly, and contrary to such oath, to (testify) (depose) In 

substance that which (testimony) (deisisitlon) was false, 

was (mulerlal) (a material matter) and was known by the said 
and the said to be false, 

139. In that , a prisoiu'r on parole, did, at , on or 

about , 10 — , break his parole by 

1«). In that did, at , on or about feloni- 

ously receive, have, and conceal (describe property as in lar- 
ceny), of the goods and chattels of (name owner), then lately 
before feloniously stolen, taken, and carried away; be, the said 
t accused), then well knowing the said goods and chattels to have 
been so feloniously stolen, taken, and carried away. 

161. la that did, at , on or about , 19 — , 

with intent to defraud wlllfiilly, unlawfully, and feloniously 
(pass) (utter) (publish) (attempt to (pass) (utter) (publish)) 

as true and genuine a certain In words and flgures as 

follows : , a writing of a (public) (private) nature, which 
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lulsht operate to the prejufllce of another, which said ^waa, 

as he, the auld then well knew, falsely (made) (altered) 

uiid forged. 

102. Ill that did, at oa or about , ID — , 

willfully malm liliusclf In the by (sliooting himself wltli 

) ( ), lliereby unilttlng hiumelf for the full iier- 

formaiico of military service. 

103. Ill that did, at on or aliout the , 

li) — , with Intent to (inaitii) (disflgure) (maun and disOgure), 
willfully, unlawfully, and felonlou.«ily [(cut) (bite) (silt) the 
(nose) (ear) (lui)] [(cutout) (disable) the tongue] [(put out) 

(dcsiroy) the eje] ((cut off) disable) the (limb) ( , the 

uieuibei ) | of by . 

104 111 that did, at , on or about , 10 — , 

with intent to (maim) (disflgure) (malm and disflgure), will- 
fully, unlawfully, and feloniously, (throw) (pour) uixin , 

(scalding hot water) (vitriol) ( , a corrosive acid) ( , 

a caustic subslanco) 

10.1 In lluit did, at , on or about , 19 — , 

in a ehiiin for (family allowance) teouiiensution) (Insurance) 

[In . a dis-uincnt required by (regulations made under) 

the war risk Insurance act, in the milking of a claim for (family 

allowance) (comiiciisation) (iiKsuriims’), to wit 1 willfully 

and unlawfully make a statement that which statement 

was a matei ml fact, and kuowu by (he said to be false, 

in that . 

Kifl In tliai did, at , on or alKiiit -, 19 — , 

liy willfully (siiiccullng the fact that he was then a private in 

, priK'ure hiniHclf to lie enlisted in Uie military service of 

the United States by 

1(17. In that did, at , on or aliout , 19 — , 

miilicloiisly (set Are to) (Imrii) (attempt In burn) [(destroy) 

(Injun*) by J (attempt to (destroy) (injui’e)] (a) (an) 

(aiseiiiil, armory, etc., as the case may be). 
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Self malmlnCs 


Mftlmliv, cte« 


Dlefirarinffs cte.* 
With Titrlolf etc. 


Stftttttoiy 

periory. 


Prmedittlent 

enlutmtnl* 


Bominp. etc.* 
^ baildinvv 



Affbkdiz 5 

SUGGESTIONS FOR TRIAL JUDGE ADVOCATES 

a. GENERAL AS TO DUHES AND DUTIES OF ASSISTANT 

See 41, 42, »T. 96, and 90. 

An assistant trial Judge advocate may, for example, asalEt the trial Judge 
advtatate in the preparation of eaaea fur trial ; try auch (HHes as the trial Judge 
advocate may, a'itb the consent of the court, direct ; take charge of the investi- 
gation bi'fore trial and proof during the trial of any iiarticular ])hase or phases 
of the charges in any case; and relieve the trial Judge advocate of minor 
details, such ns arranging for a place of meeting of the court, statiuucry, mes- 
senger scrilce, suhpopiinlng wltness<>8, etc. 

6. PRIOR TO ASSEMBLING OF COURT 

rreiMiiv an envelope to contain the impera pertaining to each case, Incluiling 
Kipies of letters sent. A record may be conveniently kept on this (mreloite of 
such matters as date of receipt of charges or other pap<‘r8 ; dat<' of service of 
charges on accused ; how accused intends to plead , name of Individual enunstd ; 
tesult of exainination in preparing for trial, nod dates and other necoNsary 
facts p(>rtalnliig to each other incident coninvted wltli the case, such ns mailing 
iurerrogatories. subpoenaing wltuesses, etc ; date and liours of each session of 
the court; date and hour commanding officer uus notified of result of trial; 
date and hour re<-onl n‘ceive<l buck from reiwrter ; date and hour record 
forwarded to appointing antbority. 

Examine the charges and all iiapinrs received to see that none niipear to be 
missing; make and initial any authorused necessary changes in ehargi's, and take 
proper action in c'omiection with defeids, if any, found in evidence of previous 
convictions, or in the data as to service, reisirr to the iippniuting authority 
uett'SNury or desirable changes which the trial Judge advocate is not iiulborlzed 
to make. 

Serve Uie aci-nsed with a copy of the charges, sign l■ertlflcute on charge sheet 
of such servltv*, and notify defense cumisei. 

Preiiure case for trial ; arrange with president date and time of meeting of 
court; arrange for court-martial nnim, an- Unit It is In order, provided with 
necessary tables, chairs, stalloiiery, etc ; notify all coiici'riml of date and lime 
of meeting, and arrange for presence of the accii«ed, reporter, and Interpreter. 

e. DURING TRIAL 

Sec form of record, Ai>p. 6 

i. AFTER TRIAL 

Notify comnnindlng officer In writing, direct, of result of trial. 

Complete youebers for clvlllaii witnesses and deliver same, If practicable, 
before the witnesses leave. 
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As to contents, preimmllon, ntitbenticatton, and dl^smltlon of record and 
certain related matters, see 85, 80, and App. 0, and App 7. 

Wliere documents received In evidence, etc, are to be returned and copies 
substituted (see 75a), 8(>e that such copies are correct, certify them, and return 
such dcK'Uinents Occasion for this action frequently arises in connection with 
documentary evidence of previous convlitions which is part of the records of an 
orftanlzation Give defense opportunity to read record before it is autheuti- 
ented. After record Is authenticated take appropriate action with respect to 
delivery of copies tliensif and moke appro|>rlule notations on Index sheet 

Certify and make proiier dlsjioHition c/t orlKlnnl voucher of reiKirter 
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FORM FOR RECORD OF TRIAL BY GENERAL COURTS- 
MARTIAL, AND REVISION POCEEDINGS, WITH NOTES 


Rtcord of Tiiol hj Cnorai Court-Mortial of Private , Company , 

Infantry . 


Eraaom. 

Marthia. 
Morainal notca. 
of 

aranmanta. 


Uac of farm. 

ladax. 


(Ntrra— The rt'tonj will be door and legible Kraenrea or Interllnee- 
tluDH appearing on tbe record aa authcnlleated will be Initialed ^ thoae 
wbo anthentlcated the record The pagea of tbe record will be nnnilM>n>d 
at tbe bottom and margina of 2 % Inrhca will be left at the top, and 1 
Itirh at the bottom and left aide of each page. 

The worda on the left margin of tbla appendix are not part of tbe 
form of record 

Written argumenta will be attached aa ezbibita, appropriate refCrenrea 
being made to each In tlie record at the proper place Oral argumenta 
aa to any qaeatlon, Interloeutory or other, need not be recorded except 
to the extent reqolred or permitted by the court, and except to the 
extent neceeaary for a proper underatanding of any objection made or 
qiiealion raiaed with neaped to an argument. The proceedlnga and action 
on any such objection or queotlon will be recorded The taer that a 
party made or declined to moke an argument will be recorded 

Tbla form la to be naed aa a general guide, and with the underatanding 
tbat the actual record of many caaca will depart from tbe form In nunier- 
oua particulars ) 

INDK.V Page 


Arraignment 

Pleas ... 

Stateineut by acensotU . 

Flmllngs ... .. 

Senteuce (or aeqnlttal) 

Proceedings In revision ... 


Wliacatac. 


Exhiblla. 


TESTIMONY 


NuDfl of witness 

Direct 

1 

Cross 

Rpfllrpct 

Heertms 

Court 

Hecslled 





- 






- - 

- 






EXHIBITS, ETC, APrENDED 


1 

Deseiiptton j 

Number 

Page 
wbeie In- 
troduced 





- 





.... 



Cepleact 

reeenU 


copies of reeord fnrnlshed as per attached certificates or 

receipts. 

copies of record forwarded herewith. (See 65b.) 
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PiwccdlnffS of B {’Piioral coiirt-innrttMl wliloh ponvpBPd iit , 

liursuant to the following order (or orders) ; 

I Nora — Hew Iniwrt a Utrral copy of the order app<ilnMng the court and 
following It, coplea of any ordera modifying tlu> detail. Such copies may 
be prepared botorehaiid to be bound with the record ) 

Fort — , , 

. , 19 — 

The court met pursuant to the foregoing order (or orders) at 
o’clock 


IMIKHEST 

(Nora — Mat the personnel of the couit who are present.) 

fiol , Fifth Cnvalry. 

LIcut. Col. , First Infantry. 

Lieut Col. , Third Field Artillery. 

MaJ , J A G II , law member. 

MaJ . Third Fli-ld Artillery. 

Cnpt , l'’<iurth Infiiiilry 

Cupt , (‘'ifth Cavalry 

Cnpt , Fifth Cavalry, trial Judge advocate 

First Lieut. , Third Field Artillery, assistant trial judge 

ad\o<aiu 

Capt. , I'tiurth Infantry, defense eounsel 

Oapt. , Fourth Infantry, ussistunt dcfcu.sc counsel. 

ABSENT 

( Note — The fact of, and any known reason for, the abaence of any 
of the peraiiiinel of the court will he stated If no reason Is known, 
state “reason uiikiiown “ (See 3S0 ) 

Cnpt. , First Infnntry (deinched service). 

Capt. , Third Field Artillery (reason unknown). 

The court prtKWded to the trial of Private , Company 

, Infantry, who, on appenrlng liefore the Court, 

was ashed by the trial judge advocate whom he desired to in- 
troduce us counsel. The accused (Introduced as bis Individual 

couusel Capt , Third Field Artillery, and ns associate coun- 

wd the defense counsel and the assistant defense counsel) 

I slated that he desired to be defendt'd by the d(‘fense counsel 

and the assistiint defense couusel.) ( .) 

was sworn ns reisu-tcr 

Prosecution to accused: I>o you want a copy of the record? 

AcciimhI : 

was sworn as lutorpreler. 

(Nora — The Interpreter may be sworn Just before he functions as 
aucb ) 

The trial judge advocate then auuouiiced the names of the 
members of the court prt>seut. 

(Nora — The trial judge advocate will here dlacloae in open court every 
ground of eballengo believed by him to exiet In the case, and the riH'ord 
ultl here show any such dlscloaure and the proceedings and action taken 
thereon. See 67 ) 


Orders, 


Place, date and 
hour. 


Personnel 

present. 


Absentees and 
reeson for 
absence. 


Appearance of 
acensed and 
utrcductlen of 
connsel. 


Reporter sworn. 
Copy of record. 


Interpreter 

sworn. 


Names of mess- 
ben snnonnesd. 
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EzcmIbc 

iMaikan. 


ChalknMi bjr 
trial Jadi^ 
advocate. 


Opportwltv to 
ehallcfice given 
aecntfd. 


Qwllcnge bf 

accaaod. 


Challenged 
momher iwom. 


ConrI votec on 
challenge; dec!* 
ateB annoonced. 


Farther ehol- 
teagec by 
acensed. 


Coart. etc., 
owom. 


Nolle proeranfc 


Amigamit. 


MAXUAL FOR COURTB-MARTXAL, U. B. AjRMY App.6 

Prosecution : If an; member of the court la aware of an; facta 
wbich he bcllerea to be a ground of challenge b; either aide 
against any member, it is requested that be state such facts. 

(Non,— The trial Jodse adwtette will give aneh Information aa to the 
general nature of the ebargea, who algned them, and who participated 
in the proeeedlnga alread; bad thereon aa maj be rrqneated. Bee ST. 
The record will ahow an; anch r<>queat and the action taken thereon.) 

Capt. , Fourth Infantr;, announced that be signed the 

charges In the case. Be was excused and withdrew. 

Pro.aecutlon : The prosecution has no challenges. 

(Nora — Or Inaert here an; challenges made by the trial Judge advo- 
cate and the action thereon Bee SB, and form below aa to challenge by 
aeeneed ) 

Prosecution to accused : Ton now have an opportnnit; to exer- 
cise ;our rights us to challenge. 

(Nora— Upon reqoeat, the defense will here be given an opportnnit) 
to eumine the orders, etc. Bee SBf. If defense does not dealre to chal- 
lenge. the record will ao state.) 

Ilefense; . 

(Nora. — If challenge la made, Inaert the chBllenge and an; statement 
made b; the challenged member. Bee 58 If the defense withdraws the 
(ballenge, or If the rhnllenged member la exeused nltliont eluslug, tlie 
record will BO state Bhonld cballenged member testlf; as to his eom- 
petenc;, the recoid should eontinue ) 

The challenged member was sworn as to his competenc; to act 
as a member of the court, and tcstltled as follows : 

(Nots. — bee 85. Where the eliallenge la contested the proceedinse on 
the Is'Ue are recorded and, after showing both aides at resting on sneb 
Issue, the record continues :) 

The challenged member withdrew, the court was closed and 
voted upon the challenge b; secret written bullnt, and, upon being 
opeued, the president announced that the challenge was (sus- 
tained, and the challenged member thereupon withdrew) (or not 
siislatned, and the challenged member thereupon resumed his 
seat). 

The accused was asked if be objected to an; other member pres- 
ent, to which he replied in the negative, or 

Defense: . 

(Nora. — Show each successive challenge, etc., as above. After scented 
replies In tbe negative, the record — a quorum being present— continuce :) 

The members of the court and the personnel of the prosecution 
were then sworn. 

(Note — A nolle prosequi ma; be entered either before or after atraisn- 
ment and plea. Bee TZ. Tbe following form ma; be used;) 

Prosecution : B; direction of , the prosecntlon withdraws 

tbe following charges and speclAcattone and will not pursue the 
same further at the preseut trial ; . 

Tbe accused was then arraigned upon the following charges and 
speclflcatlons: 

(Non. — Do not cop; matter on charge ibeet that precedes tbe chargee 
proper.) 
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Charge I ; Violation of the Article of War. 

Speolfleation : In that, etc 

Charge II : Violation of the Article of war. 

Bpeciflcatitm 1 : In that, etc 

Hpcolflmtwn 2: In that, etc. 

(Norn — Copy nomf, rtc., of acruflor; the afflanrlt yrlth name, etc, of 
peraon who aiiiiiliilHtered oath , and the hulurkeDient referring caau fur 
trial, with name, etc , of peraon algnlng aticb IndurHeincnl ) 

(Nora — If a cuntinuance la deaired, the application la naually made at 
tlila point (Bee 62 ) All praccedliiKa thereon are rerordi'd ) 

l>t>fen8e: (If there are more than one uernsed, a motion or 
motlona to never may lie niiide See 716 ) 

\ Note — If made, the record aUowa the lootion to sever and proceed 
liifta had thereun If granied, tlie record ahuuld ahow the decialon of 
ilie court aa to which accuaed the trial ia to proceed and the formal 
amendment of the charxea See 71b The record of auch amendment 
might in a piuper caae nuid aa fnilnwa'i 

Pmalileiit : Bacii 8|iecincatiou is formally auiended by striking 

nut the words “jind Private , Coinjiany , 

Infantry," the uc<'us<>d who is not now to be tried, and the words 
“acting Jointly and lu pursujince of a common Intioit” and hy 
iuaertiiig after the word "did" the words “acting in conjunction 

with PrUate , Co , Infuntry,” the accused 

who is not now to be tried Trial will procwMl on the charges us 
amended 

l)«-f<‘n!tc. As to siicciflcaliou charge the defense 

now pleads former acquittal In that the accused henun was by 

a court-martial convened pursuant to iiaragruph , S 0 

, headquarters , dated , duly tried upon a 

charge of (reciting Oie charge and speciflcatlou In full 

or in siilislance) and was on (date) duly acquitted of 

such charge and specillcatroii ; and the offense for which he was 
so tried and acquitted Is ttie same as the offense set furih in 
siieciflcation , ciiargc , to which this pica is made. 

(Note — I n the ciise Biwcl.sl picas, motions, etc. .ire nisilc, the record 
will show tlicm and tlic procisslings and action thereon Bee W-69, 71-78. 
This form of rocurd as tu picas asaiimeii that pleas to the general issue 
nre flnall) made If tlie acruieil s right to plead the slatnte of liinitn- 
tioua ia explained to him, the fact that the explanation was made will 
Is* r<*cordcd The terms of the explanation ni*ed not be recordetl, but any 
lesponne by the aiTUscd will be fully recortled ) 

Law member : Subject to objection by any member of the court, 
the plea is o\eiiulcd (or Uie plea is sustained, and the accused 

is not required further to plead to Speciflcatlou , Charge 

). 

President : There lieiug no objivtiou, the ruling stumls. 

The accust'd then pleaded as follows. 

To Oie SiK'Citlcatlon, Charge I : Guilty (or not guilty). 

To Charge 1: Guilty (or nut guilty). 

To SiMciflcntiou 1, Charge II : Guilty (or lait guilty). 

To Speclllcution 2, Charge II . Guilty (oi not guilty). 

024(194*— 48 18 


Charges. 


Bignatare, aSi- 
dsTit, indorse- 
ment. 

Continomnee. 


Motion to ocTor. 


Amendment 
after eeverance. 


Bpecial pleoe : 
motion to etrike 
ont, etc. 


Pleneto 
acnerni leene. 
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Esplanatioii of 
pita of palltsr. 


Record of mat- 
ten read to 
court Iqr trial 
Judge adeorate. 


Opening 

•tatcmciit. 


Wltnen iwom. 


Caution if 
recalled. 


Direct 

eaamlnation. 


Show accused 
subject to 
military law. 


QneotiottB and 
aaswere fulljr 
set out. 


Questions and 
answers through 
Intarpreter. 

Cross-ezamlna- 

tiOA. 


MANUAL i'OK COUKTS~MASTIAL, U. & AOEtMT App.6 

To Cberge II: Oailty (or not guilty), 
or 

To all charges and specldcattons, Qnllty (or not guilty). 

(NOTB— ‘If an explanation of a plea of guilty la made <see 70), the 
fact that rhe explanation was made nil! be recorded. The terma of the 
explanation need not be recordeih but any reaimnae by the accuaed will 
be fully recorded ) 

By direction of the court the following matters were read to 
the onnrt by the trial Judge ndvocate, to wit: 

<Notr— A ny extracts from the manual or elaewhere that are read will 
be Identified hy paragrnph. page, etc . but need not be copied In the 
rect>rd See 70b ) 

The trial Judge advocate then made an opening statement to 
the court 

(Note.— T he trial Judge a<lTorate may make an oiienlng atatemeiit 
See 755 This statement not be recorded except to the extent 

required or permitted by the court and exc<Tt to the extent neceMsnry for 
a proper underMtanding of any obj*‘rtlon made or question ralacil with 
lespect to such statement. TlM proceedings and action on any such ob- 
jection or gueatlon will be recorded ) 

Sergt. John Jonca, Conipony » Infantry, a wit 

ness for the pronecutton, was Kwom and testified as follows: 

(Nora — Each witness will be sworu. When a witness Is recalled, the 
record -diould show that he was citufioned that he was stUl under oath 
See 1210 ) 


inW'T EXMCtNATION 

Questions hy prosecution: 

Q Do you know Die atvuaed? If so, state his name. 

A. I do; 

Q. fs he in the military service of the United States? 

A. . 

(NOXV — If accuaed is not in the military gerrlcc of the United States, 
show bow he h otherwise subject to courr msitial Jurisdiction.) 

Q. What Is his grade and organization? 

A, . 

t Nora,— The succeeding questions and answers should follow In order. 
The record shonld set forth teutliuony In the woritai of the witness If 
the court should dm ide to atrlkc out onj part of the testimony, It will 
not be literally stricken out or omitted from the record, but It will not 
be thereafter c«nsi<lered aa fiart of the evidence If questions and 
answ'ers are through an Interpreter, the record will ao state.) 

ahtfS-RXAHINATlON 

(Non.— Accused will be given full opportunity to crosa-exanlne each 
wltne« called or recalled by the proaeeutloa or by the court.) 

Questioos hy defoise: 

Q. ? 

A. 

(Mon— It the Men*. d«cI10M to crom-tmmln. wltncM, the racord 
Avoid .tote :) 

Tile defense declined to ernm-examine the witneeo. 
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BKDIBKCT KXAllINATIOIf 

QuPHttnns b; prosoriitlon: 

0 ? 

A. 

KFI'IUIHH KXAMINATlOn 

Qiipstious by dpfcnHp ; 

Q 7 

A , 

I’roM-cul Uin : (Itvini ohji’Ciion ) 

Di'feiisp: {Intcrt rcpiti ) 

(NVii — An to argiunnlK, nee note at btotnnlnn of tlU» opprnAc) 

Tbc biw inPinbpr: Thp (ilijpctiuu Ig Kusteinpti (or not BUstained ) 

(Nuts — t <> 51 > Whi^rr a queatlon of admlHalblllty of pvldonce Is to be 
votml on by c<iurt — tliat Is, whon the ruling of Ibe president on the 
question Is objeited to — the recoid shows the facts and continues') 

The court wno closed, and upon beliiff otieiicd (bp president nn- 
nouiiped that the ubjectiun was Kustaiiied (or that tbs objection 
was not snstnliiedi 


EXAMINAHON by TUBOOtlVT 


Questions by 

Q - -? 

As . 


CHOHN<r\ \ 11 1 NATION 

QuOHiloiis liy defoiiN^*: 

Q ? 

A, a 


Rfa)lKKrT RXAlilNATION 

Quest ioliM by promH'utiou: 

Q ? 

A . 

Prn«ocuti«n : I oflFer In evidence the (dencriblng Ihewtit- 

liiff or otln^r pr<ip<)Se<l exhibit* e. g.. knife or pistol), 

(Noti — Tho proper foundation for the introduction of a writing or 
other exhibit Hhould be laid before offering the exhibit > 

DefcHHe: (Insert any objecUon or oth» remark.) 

(Noia — ir the exhibit la received the record will continue.) 

Tbc (or tithor proposed exhibit) was then received in 

evidence (was read) and marked Exhibit , 

(N()TC"~ilee 75 with reference to niAiking and appending rejected doc- 
UntentHry evidence ) 

Prosecution . The prosecntlou rests 

( None — If the court adjouriia to meet Hnotlior day, the record should 
continue ') 


Bedlract examb 
natioB. 


BecroM 

ezamlnetioii. 


Baling. 


Where eeart ia 
rloaed. 


ExaminatlOB 
by coart. 


Croae-ezamina- 
tion by defenae. 


Bedlrect exami- 
nation by proao* 
cation. 


Introdnctlon of 
exhIbiU. 


Exhibit marked 
read in evideneo. 


Appending re- 
jected docnoient. 

Prooecntion 

reata. 
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AJjWWMiBti 

▲ecaaatiBt f«r 
ptnoiiatl. 


New member. 

Opening etate- 
meat defenm. 

Wltaem ewera. 


Aeeaeed ewera. 

Uaawera 

ftatemeat. 

Defease leelm 


MAMJAL FOR COtIRTS-MABTIAL, U. S. ABMT ApTp,6 

The court then, at o’clock — . m., on 19 — , Ad- 
journed to meet at o'clock — . m., on 19 — . 


Caplalti, Sth Cavalry, 

Trial iudge advocate. 

Fort , 19—. 

The court met, pnrmant to adjournment, at o’clock 

— . m , all the personnel of the court, proaecullun, and defense, 
who were present at tlie close of the previous session In this case, 
being present (except) 

(Non — Account for almcntee. ui bctorc, except that no mention ncvtl 
be made ut is'nnnnel not present at the close of the previous w'xslon ) 

The accused and the reporter were also present 

Capt. . Fourth Infantry, apiieared os a niemlier of 

the court pursuant to the following order : 

lh<.re Insert a literal copy of such order) 

The trial Judge advocate anuouueetl the uauie of the new nu‘m- 
ber 

(Nova.— The praceeillnES and record thereof with respect to rxiiiKltig, 
challenging, and swearing the new nienils-r ate to he suhslioitlull) ns 
shown for original nienibers. If the new member la sworn llie record 
(ontlnnes ) 

The record of the proceedings of — , 19 — , In this case were 

then read to (or by) the new member. 

The tlefeuse cuuutel made an opening stati‘meut to the court. 

(Vovn — See note above as to opening statement bjr trial Judge advo- 
cate ) 

Corpl. John Smith, t'onijniny , Infantry, a 

witness for the defense, was -worn and leellfied as follows: 

DIBCCT EZASlinATlOK 

(Questions by the defemse: 

Q. 1 

A. 

(Non — Record any ntbsequent examinations of the wlltiass following 
the prlnciplea already Indicated above ) 

The accused, at his own request, was aworn and testified as 
follows: 


OnkCT EXAMINATION 

(Non — Follow aa alieady indicated.) 
or 

The accused made an aaswom statement. 

(Non. — Any such statenMUt will be Inaerted In foil If oral or attached 
aa aa exhibit If written.) 

Defense: The defense rests. 
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The defense haring rested, the prosecution recalled Sergt. John 

Jones, Company , Infantry, who after being 

reminded that he was still under oath, testified as follows: 
or 

The pros(>cutlon announced that it had no further testimony 
to offer. 

(None — ^The ilcfenHc will be ask^d If it baa any further teatlmony to 
offer and. If not, the record will roiitinue:) 

The defense had no further testiiuony to offer (or having no 

further testimony to offer re<|ueste(l until o'clock — . m. 

to preiaire his defense (or argument)). 

(None — if the court tiiken n rf>eeHfl, ibe record will continue*) 

The court then took a recess until o’clock — m., at 

which hour the iK'rsonnel of the court, prosecution and defense, 
and the accitsed and the reiiorter resumed their W'ats. 

Arguments were then made (submitted) os follows: 

(Note — See note at befflnning of tbu form and 77. The court should 
reriiilre nn oral argument or a part thereof to be recorded when good 
resMiii extatn, e K , when aeeuaed makex an admiaalon In Ida argument ) 

Neither the prosccutiou nor the defense huTlug anything fur- 
ther to offer, the court u us cloned, and uimn secret written ballot, 
t«o-thlrd.s of the memlier.H present at the time the vote was taken 
concurring lii ettcli finding of guilty (if anp), finds the accused. 

(Note— T he fliidtiig nn eaeti of the aereral apecldcations and ehargea 
nut prevlouxly disposed of as a result of a special plea, etc . will he shown 
In case of a diiding of guilty of a speclflratlon charging an offense for 
ubleii the deatb penally is made mandatory by law. and the corresponding 
charge as (o such npecifleatinn, Ibe record will show that all tbc menihers 
of the court present at the time Ibe sole was taken concurred therein 
.See A W 13 ) 

Of the HiH*clflcntioii, Charge I: Guilty (or not guilty). 

Of Charge I • Guilty (or not guilty) 

Of SiNM-incalliiii 1 , Charge 11: Guilty, except the words 

“ ," siilislllutiiig therefor the wortls “ ,” of the excepted 

wonts Not guilt.\. and of the substltiiled words. Guilty 

Of Siieelflcatlon 2. Charge II ■ Guilty (or not guilly) 

Of Charge II; As to Spo<*ificalion 1: Not guilty, but guilty of a 

violation of the A. W. As to Specification 2: Guilty (or 

not guilty), 
or 

Of all specifications and charges: Oifilty (or not guilty). 

I Nora — If the accused In found not guilty upon all speclllcatlons and 
charges, the record will coiitinae;) 

The court was opened; the president announced that the ac- 
cused was aetjuitted uiwii all siieciBcatiuns and charges 

(Nora — If the accused la found guilty of any offense, the record should 
continue ) 

The court was oiiened and the trial Judge advocate statid, in 
the prt'sence of the accused and his counsel, that he had no evi- 
dence of previous convictions to submit. 


Rebuttal. 


Recess- 

Closing 

srgnments. 

Findings. 

Death penalty. 


AcnnltlaL 

Prerlens 

conTictions. 
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Dataaste 
•crrica, ate. 


SantcBCt. 


Rcaaons* 


AAnoancrmciit 
«f aantcaca. 


Matton aata 
elamcncy. 

Aillaanimeat. 

^atlicatlcatlon. 


Certiflcala. 


Or, read tbe attached evidence of prevlona convictions (Exhibits 
to ). 

The trial Judge advocate read the data as to age, iwy, and 
service as shown on the charge sheet as follows (Insert matter 
read) : 

(Nora. — ^Wbere objeetlen Is nuide to evidence of previous conviction or 
to the data as to aarvlce, the praceedlngs had thereon will be recorded. 

TS.) 

The court was closed, and upon secret written ballot two-tblrds 
(or three-fourths, or all) of the members present at the time the 
vote was taken concurring, sentences the accused to 

(Norn. — Ai to Inelndlng reasons for BndlnRs and s statement of the 
weight ^ven to evidence, see 7Sa An to Inelndlna reasonn for sentence, 
see ftOo.) 

Tlie court wus tipeued and the president aniitninced the diidliigs 
and sentence, 

or 

The court was opened and the president stated that tbe court 
bsd directed that the findings and sentence be not sniiounced. 

Documents submitted by tbe defense for consideration in con- 
nection with clemency are attaebtHi hereto muik(>d 

The court then, at . m., on , 19 — , proceiHled to 

other business. 

Or, adjourned until . ni , the instant. 

Or, adjourned to meet at the call of the president. 


Coliitiel, 3th Cavalry, Premient. 
(or Lieutenant Oolouol, 1st Infiintry, a member lu 
lien ot the preshlent bf'cuuae of his (death) 
(disability) (absence).) 


Captain, Sth Cavalry, Trial Judye Advocate. 

(or First Lieutenant, Sd Field Artillery, aasistant trial 
Judge advocate (because of (death) (disability) (ab- 
sence) of trial Judge advocate.) 

(or Major, 3d Field Artillery, a member In Ueu of trial 
Judge advocate and assistant trial Judge advocate be- 
cause of (death) (disability) (alisence) of trial Judge 
advocate, and of (death) (disability) (absence) of 
assistant trial Judge advocate.) 

(Kora . If the andlngi sod lentenee Were not annonneed, tbe trial 
Judge advocate or axsUtsnt trial Judge sdvacstr, or member, se tbe esse 
way be, will certify Immediately efter tbe eutbentlcatlon of the record 
aa followa ;) 
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1 certify that I peraoiiuMy rficordcd the findings and sentence of 
the court . 

(Noi'ii.>~-KKhlbltB follow in nuniorical order, then any rejected docu> 
menu ordered apfieuded, aud then any recominciidattons and other 
papera relating to clemency. 

The paiiera forming the complete record will bo acciirely hound together 
at the top ) 

(Norn — liulky ezhlMta euch r« a platol wlU not ordinarily be attached 
t<» the record Where adviaable or neoeitaary, a deacrlptlon or photograph 
of such an eahlbit may be attached as an exhibit, an appropriate atate- 
ment bciug made in the record ) 

Fort , 

, in—. 

The court reconvoned at oVhH-*k - - m . pursuant to the 

following in<k»moniont 

(None •-xluscrt copy of IndorKcmcnf > 

All the incnihcrH of the court, and the pi'rsonnel of the prosecu* 
tion who wore present at the close of the previous 8e.HSion In this 
ease wore present (except) 

(NoTis — Account for pcraonncl as before, no mention being made of 
those not ptrsent at the cIohc of the pri'Vious session in the case Ko 
MiofulH>r Hho\tl<l Bit In revision procccdlngn who wan not prcHcnt at the 
provloUM mbnIoii in the case ) 

(Ncn'i — An to prcBonco of necused and of the personnel of the defense, 
aec h3. If present, the fact will be stated ) 

The trial Juilgu advocate read to tbe court tbe foregoing In- 

dorspmoiit 

The court was closed and revokes Its former findings and sen- 
tence, and uiKin secret written ballot 

(Notr — (' ontlnuc «« before In<1lrat<>d with rrfen-ncr to the flndlnga. 
If (be new flndings Include a fluiUug of aullt the record continues:) 

The cniut uiHin secret written ballot . 

(Non— 'Ctindnue aa before Indicated with reference to the sentence, 
aiiiiounccnicnt of findings aud sentence, and adjournment or proceeding 
to other business ) 

(Non — If new findings do not Include a finding of guilt, the record 
coiittnuoB lis before Indicated for opening the court, announcing an ac- 
quittal, adjournment, etc ) 

The court hus cloaod and revokes Its former sentence and upon 
socrot wrltt(*n ballot . 

(Non — Continue as before Indicated with reference to tbe sentence, 
announcement of aentenoe, adjournment, etc.) 

The court was closed and amended the record by (Inserting 
l:etweeu Hues and , tutRe , the words "The mem- 

bers of tbe court and tlie personnel of tbe prosecution were then 
sworn”) . The court was o|K»ned and . 

(Non.— Continue as before Indicated with reference to adjoumment 
or proct>edlng to other buslueM ) 


Exhibits. 


BiadlBg. 


BnUcy exhibits. 


ReviBion of 
record. 


Indorsement 

reconvening 

court, 

Acconntlng for 
personneL 


Indorsomonl 

reed. 


When coart 
revoke! finding! 
and sentence. 


Where eonrt 
rsvokss scatsneo. 


Where eonrt 
smendi record. 
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Binding record* 
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The court was eloaed and teBpeettally adherea to Ita lonner 

findings (or sentence) (or findings and sentence). 

(Morn. — Gontlnua u before Indicated with reteence to adjoarnment 
or proeeediac to other baolaen.) 

(Nora — The record of rerUlon proceedings Is authenticated In accord- 
ance with the principles already Indicated.) 

(Norit — ^The record of xcTUloa will be bonad In with the original 
record, before thi ezhlblts.) 



Appendix 7 


FORM FOR RECORD OF TRIAL BY SPECIAL COURT- 

MARTIAL 

Pr<K'e<>ainK8 In the trial of Private , Company , 

Infantry, by the !>p<>eial eourt-niartlal appointed by the orders of whieh copies 
are appended luaikci) , , and 

( Note — See SO and note at bead of App S. No Index 1 h teqnlred and no copy of 
tbe rcLurd need be timde.) 

Fort , 

. 10 — 

The court met pursuant to the orders appointing it at o'clock, , 

all the personnel tif the court bt'ing present (except as follows;) 

(Noin — List abeenleee HeaaonH for absence need not be ebown ) 

The accused and counsel Introdnceil by him, vis, , 

-- were present. ( was xwotn as reporter and as In- 

terjiretcr.) 

INors — As to employment of reporter for a special rourt-roartlal, see 46a ) 

The following members of the court were excused and withdrew for the 
reasons stated opposite their respective naiues 

Cupt. (excused without challenge as being the accuser). 

Lileut leicusetl upon challenge for cause). 

Lieut. (excused upon peremptory challenge). 

Tliere was no <Mutest with respect to the excusing of any of the officers 
nameiJ (except as follows:) 

(Non: — Insert a sninmary of tbe entire proceedings bad wltb respect to each contest.) 

The atvusetl hating been given full opimrtunlty to exercise his rights as to 
challenge, the ineiulK>r8 of the court aud the personnel of the prosecution 
were sworn. 

(Nora.— -necord eontlnoes as provided for a general conrt-marllal np to arraignment.) 

The accused was then arrutgiietl upon the charges and siieciflcatlons appended 
and marked 

(Mon. — ^Tha record then rontIn»ea as provided for a general conrt-marttal, except 
that. If no reporter la employed, a summary only of the testimony and of any oral 
Etatementa made on liehalf of the defense need be recorded, and the data as to service, 
etc., need not be copied. Any rnling on an Interlocutory question, the occasion for 
that ruling, and the flnal action on the queeiion ahonld show.) 
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FORM FOR RECORD OF TRIAL BY SUMMARY COURT- 

MARTIAL 


The record Is ordinarily plixt'd on the original charge sheet ns liidicnted 
below. 

Case No. 


Spedfloitions 
and charRea 

Pleas 1 

1 

FlndlnRi 

1 

1 

Bentenoa or acquittal, and remarks 

1 

Bp 1 Oh 1 . . . 
8p * f'h 1 . 

Ch 1.. .. 
8p' Ch 11 . 

Ch II . 
or 

All Sp ud Ch. . ■ 

N O ot fl 

K 0 orO 

N « or 0 

N (} or Ci 

N O or 0 

K.O.orO 

N 0 orO 
N.O orO 
N.a otO 

N O or O 

N O.orO ] 

N O.orO. 

(Noti — If accused is found not KUiity of all charnee and 
specifleationH. record “acquitted “ if eonricted. Insert 
nuniber of previous oouviclious oonslderod and the sen* 
tenoe impoM If the accused was entitled to oblocC an<l 
did object to trial by summary oourt, the record should 
show that the trial was authorised by an oOloer rompe- 
tent to briiiR him to trial before a general oourt'jnarUal > 


Plttc®- — — — — , — , »►— 

— Bunwiivy Court 

(Sijmaturo, nok, and orcanliatlon) 


(Non >-£i}t«r below tbe sljouiture, ‘*onJy ofllcer prceont with the eoiDJoand,” If ^iicb U the mm No 
aaCry need be made as to expUnatioue that ouv ha\e l>ecti made to the accused Any special pleiiSreU} , 
and the action taken thereon should t>e shown in the space (or remarks ) 
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FORMS OF SENTENCES 

A senttMice adjuilxed by u court-mart lal should follow one or another of the 
followiiig forms or any necessary modlflcailoii or combliiiitlon of such forma. 
Forfeitures, floes, and detentions will be expressed in dollars or dollars and 
cents. 

I To have dollars of Ills pay itetaiued 

2. To have dollars iier month for nionihs detained. 

3 To forfeit dollars of his pay 

4. To forfeit dollars pet mouth for months. 

6. To perform hard labor for days (or mouths). 

0 To be ooiiflned at liaid labor for days (oi moniliK). 

7. To lie confined at hard labor, at such place as the reviewing anthniity 

may direi't, for days (or months or yearsl. 

8 To lie confined at bard lalior, at such place as the reviewing authority may 

direct for niontiis and to forfeit dollnis per monili for a like 

perltsl 

9. To be disliuiioralily diacbarged the service and to forfeit all pay and allow- 
ances, due or to become due. 

10 To be dishonorably diacliargcd the ser\ice, to forfeit all pay and allow- 
aiices due or to liecoine due, and to lie rouiiued at bard labor, at such place 
as the reviewitig authority may direct, for days (or mouths or years). 

II To be rediK-ed to llie grade of private. 

12 To be admonished 

13 To be reprimanded 

14. To be restricted to the limits of his jiost (or other place) tot 

months. 

M. To be stispended from duly for months. 

16. To lie suspended from < omniaiul for months. 

17. To be suspended from rank for months. 

18 To be reduced In rank files. 

19 To tie reiluced in rank to the foot of the list of ofilcers of his grade (and 

to remain tltere for years). 

20. To be reduced on the promotion list files 

21 To be suspendeil from proniotlon for years after his promotion 

would otherwise tie due 

22. To be dismissed tlie service (and to forfeit all pay and allowances due or 
to become due). 

23. To pay to the United States a fine of dollars and to be confined at 

hard labor, at sncli place ns the reviewing anthorlt,t may direct, until said fine 
la so paid, but for not more than monlbs (or years). 

24. To pay to the Unitetl States a fine of dollars, to be confined at 

hard labor, at such place as the reviewing authority may direct, for 
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months (or yoiirst, mid tn be (uiiher conllned at hard Inbnr until said lino Ih 

so paid, but for not more than niniitbs (ot years), In addition to 

montlis (Of jenis) lien'iiiliefore ndjudginl 

20. To lie dlsbuuurulily disehnrgi-d the servlets to forfeit all pay anil allow- 
ances due or to become due, and to lie conilned at hard labor, at such place as 
the reviewing authority may direct, for the term of his natural life. 

26. To be shot to death with imisketry. 

27 To lie bangt'd by the neck until dead 



Appendix 10 

FORIriS FOR ACTION BY REVIEWING AUTHORITY 


(Nrrris — Show m, plara, and date »( an Inn. SlRnatiira la folloned by 

rank, orgauliutlon, and word “Coniniandinff '* The foi riia are not mandatory and are not 
Intended to provide for every caae ) 

o. GENERAL COURTS-MARTIAL 

1. In the foroRoliiB ensp of the <w*iiteii<-«> opprovefl and will be dnl.v 

exet-utt^l (or 1» rllRUpprovfsl 1 

2. In the for<>i;i>iiig cane cf the aeiitence le apprcveil, bill owing to the 

length of time the iicenaed has been in cimflnemeut dayg (or months) 

of the eontlncmeiit inipo.s<>d fire remltteil Ao thu« uiodlilei) ihe sentence will 
be duly ezeeiited. Is designated as the place of confinement 

3 In the fon-golng case ol llie finding.>) of SpeciflcHtions 1 and 2. 

t'luirge II, are disapproved. The sentence Is approved nnd will be dnly exe- 
cuted 

4 In the foregoing case of only so tnnch of the findings of gulUy of 

the siieclflciitlon of Charge I and of Charge 1 as linoltes a finding of guilty of 

nliKonte without leato Irom to , In violation of Article of War 61. 

Is approtod. (Inly «o much of the sentence as provides for Is approied 

and will lie duly executed 

n. In the foreging case of the sentence Is approved, but the execution 

thereof is suspended. 

6 In the fort'going case of the sentence Is approved and will be duly 

executed, hut the exetsitlon thereof. In so far as It relates to forfeilnre of pay 
(or to cuntinenient). Is suspendisl 

7. In the fort going case of the sentence is disapproved and a rehear- 

ing Is orderetl before another court to he heis’after designated. 

8. In the foregoing case of the sentem-e is. approved and will be duly 

exis'utisl, hut the execution of tliat |>nrtiiai thereof adjudging dishonorable 

discharge Is suspended until the soldier’s release from confinement. Is 

designated as the place of confinement 

0. In the fonsgolng case of the senteiue 1« approved and will be duly 

executed. la dcslgnuied as the place of confinement. 

10. In the foregoing case of the sentence Is approved (or confirmed) 

(but the period of conflnemeut is reduced to ) The is desig- 

nated IIS the place of eonfinemeiit. Pursuant to Article of War 50Vi the order 
directing the exe<-utlon of the sentence is withheld. 

IL In the foregoing case of pursuant to .\rtlcle of War 80%, the 

finding of guilty of specification la disapproveil Only so much of the 

sentence as provides for Is approved and will be duly executed. 

Is designated as the place of coufliieuient. 

<Nora»»Foriii for mipplementary action.) 
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h. SPECIAL COURTS-MARTIAL 

(Non — Forms 1-7 above are appIlCHblo ) 

e. SUMMARY COURTS-MARTIAL 

1. Approved and ordoriHl oxi'CiitCHl (or dUappr.isr ‘ ' 

2. Approved and suspended. 

3. Approved and ordered executed, but forfeiture (or conflnemeut) suspended. 
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FORMS FOR ORDERS OF PROMULGATION— FORMS FOR 
ORDERS VACATING SUSPENSIONS 

a. FORMS FOR ORDERS OF PROMULGATION 

(jSt'iioral Oourt-Mnrtlall Headquarters , 

Ordera No 447 J , , 1»— . 

Before a general court-martial which convened at , pursuant to 

IjaruKraph , Special Ordera . htiadquarters , — , Ifr— , as 

modified by paragraph , Special Ordera No. . Headquarters , 

, 19 — , was arraigned and tried ; 

Private John Doe, Company F, Twenty-ninth Infantry, 

Charge I : Violation of the 58th Article of War. 

SpiiHlwalloii ; In that Private John Doe, Company F, Twenty-ninth Infantry, 
did at Fort Jay, N. T., on or abont March: 27, 1925, desert the service of the 
I'nited States and did remain absent In desertion until on or about June 30, 
1926. 

Charge II : Violation of the 84th Artitde of War. 

Speciftcatioit; In that Private John Doe, Company F, Twenty-ninth Infantry, 
did at Fort Jay, N. Y., on or about March 27, 1925, through negl<H-t, lost* one 
overcoat, olive lirub, value $14.84, and one blanket, light weight, value $3.79, 
issued for use in the miUtary service. 


FLXSB 

To the specification. Charge I : “Not guilty.” 

To Charge I "Not guilty " 

To the siieciflcatlon, Charge II; "Not guilty." 

To Charge II : "Not guilty.” 

Or 

To all the specifications and charges: “Not guilty.” 

(Non — If a plea to the gvneral lutiiie Is not entvrrd lu ■ speclflcatlon or charge owing, 
for eninplo, to the fact that ttic roort sustained a spciial plea In bar, the farts will he 
brledy stated under “lUens '* In such a case the Kp«>clflcatlon or charge need not he 
listed under "nndlngi.’') 

nnUTNos 

Of the specification. Charge I: “QuIUy.” 

Of Charge I ; ••Guilty." 

Of the specification. Charge II: "Guilty.” 

Of Charge II : ••Guilty.” 

Or 

Of all the specifications and charges: “Guilty." 
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BlCNl'ENCE 

To be illshoiiornbly cUscharKCKl the eeivloe; to forfeit all pay and allowances 
dne, or to beeoine due; and to he cuuiliicd at hard labor at such place as the 
reviewing authority may direct for two years (Four previous couvictlons 
considered.) 

The sentence was adjudged on , 19 — . 

(The sentence is approved and will be duly executed, but the execution of 
that i>ortlou thereof adjudging dishotiomble discharge is susiiended until the 
soldier’s release from couflncment. The United States Dlstipiliiary Barracks, 
Fort Leavenworth, Kuna., is designated as the place of contlnenicnt.) 

Or 

(The sentence is approved, and. Article of War 50% having be<*n coniplieil 
with, will be duly executcvl. Tlie United States Disciplinary Barracks, Fort 
Leavenworth, Kuna , is designated as the place of confinenient ) 

Or 

(Pursuant to Article of War 50%, the finding of guilty of specification 

is disapproved, and only so much of the seiilen<v> ns pnwldcs for 

is approved. As thus inodlfieil tlic senteiici' will be duly 

executed The United States Disciplinary liurraiks. Fort Is-avenworth, Kans , 
is designated as the place of confinement ) 

(Note — T be order will hr aullicntlcatrd as uiny bi> prisu'rlU'd In Aimy Ri-KubUlom ) 

Special Court-Martial) Headiinarters , 

Orders No. <13 j - , 19 — 

Before a special court-niartlal wiih’h <<<mveiied at Foil Jay, N Y, piirsuniit 

to paragraph , Special Ordeis No , these headquarters, , 19—, 

as modified by paragraph , Special Orders No. , these headquarters, 

-, lil — , was arraigned and tried : 

Private John Doe, l,tiS2,3(J4, tiompany F, Twenty-nlftth Infantry. 

Charge: Violation of the 84th Article of War 

Spn-i/liatwn; In that Private John Doe, ('otii|>iiii.v F, Tweiity-nlnlh Infantry, 
did at Fort Jay, N Y , on or about March 2T, 1925, tliroiigh neglect, low* one 
overcoat, olive drab, value $14 84, and one blanket, light weight, value $3.29, 
Issufxl for use In the military service 

euiAB 


To the siieeiftcatioii • "Not guilty." 

To the cluirge: "Not guilty,” 

riNMnos 

Of the specification : "Gtillty.'’ 

Of the charge : “Oullty." 

SENTEHCB 

To lie confined at hard labor for three months and to forfeit $14 of his pay 
per inniith for a like period. (Two previous couvictlons cousidenid ) 

The sentence was adjudged on , 19 — . 

Tlie sentence is npiiroved and will be duly exi*cnted. 

(Nora — Tlie order will be autheutlcated •* may be iircacrlbed la Army ReSUIattona.) 
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h. FORMS FOR ORDERS VACATING SUSPENSIONS 

Opiit>ra1 Court-Martial 1 Hoadquartpra, , 

Ordprs No. j , , 19 — . 

So much of the order pnhlishcd In General Court-Martial Orders No , 

, 19 — , these heiidqtiarters, , 11)—, an nusitends execution of sen- 
tence In the case of is vacated and said sentence will be carried Into 

execution. 

Or 

So much of the order piibllshetl In General Court-Martial Orders No , 

, 19 — , these headquarters, an suspends execution of sentence to dis- 
honorable dlsclinrfte In the case of Is vacated, and that part of said 

sentence will be carried into execution 

(None — The order will be aotbcntlentPd as nay be prearrlbed In Army Regulations) 

Slieclul t'ourt-Mnrtlall Headquarters, , 

Orders No. j , , 19 — . 

So much of the ortlcr pnbllnhed In Special Court-Martial Orders No. , 

, 10 — , these headquarters, , 19 — , ns suspends execution of sen- 
tence to confinement (or forfeiture of pay) In the case of is vacatetl, 

and that part of said sentence will be carried into execution 

(Noix — Ttac order will bt* autbenticated aa may be preacribed In Army Regulatlona ) 
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look under “Trial jiidne advocate” and not under "JudRc advocate.” 
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Momlnir report, ernrlCT In, a» proof of . J9n« 143 

Not continuing offense, data of commission 67 52 

Officer droppcil from rolhi for, 4 W lis 

Place of duty, what le. .. . 112 146 

Presomptlon of continuance, unco haNinR bcyim . l!N)a 143 

QuitrinR duty* form for specification ^PP 4(26) 241 

dixxlllc iutmt not necessary. , 126 a 135 

Time lost to be xna<1e Rood, A KK 107 

Trial for desertion after trial fur. when not legal 68 53 

AbH'ncc without lea\e (0 oMSid harardous duty or to shirk lm{M>rrant si^rM(*e 

Deemed desertkiD, under K W 28 180 a 142 

Definition, dlacuasion, proof .. 130« 142 

Abuse of perscouibrlnittnii in {wovialons' Fornu for specification, A ^ 88 ^pp 4 (75) 248 

Ahuains animal Form (or spedflcatlon App 4(121) 264 

Accomplice 

Nee alto Consplmey, Joint offenacs. 

Admlsalon of acta and atatauenta against each tHher 114 e 117 

As witneaa. rules resiiectlns 120 tf 125 

Ccnrletion on uncorroborated teatlroony of. iwmiaathle. caution 124 « 132 

Promlae of Immunity on Uirnlug state's eTidence... . . 120d 125 

Account, books of, rolea as to admissibility 118 0 122 

Accounts, proof of Intricate or numerous 116 0 119 

Accontennants. Srr Military property. 
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Amused: 

See elm generally throtvbout this Index the more ^{Mx^ino titles. 

Admission*: See Admissions Pv. Page 

Affidavit (if, may not bo died u statemant ... 76 61 

Army serial number, not alleged In specification App 4 (e) 236 

Arrc<«l See Arrest 

As witness, comment on failure to testify lorbiddtm 77 62 

As witno<is: general rules governiue .. . 130 6 126 

As a itno^s, right to comment on t(«tiinony 77 62 

A^ witness, scope of croKS-cxaaiinallun. lalitude. prlvilogus wat\ed ... 121 6 127 

Attendance and Hecurity of, at rotirt-oiartlal.. .66 42 

Challenge by See rimllengv 
CharacUT of See Cliaracler evidence 
Chargee See Charges and siwclflcatlona. 

Civil authorities See ('ivil authorlUoe. 

Confession. See roufes.s]ctis 
Confinement See Coiifln<‘ro«‘nt 


ConOrouted with witness 111 capita! (we, A W 26 119 a 123 

Counsel, duties of See Coumol for tlte aecus«*tl. I>ef(n.v^ (s»uiim1 

Counsel, right roajicefiug, duly of court, A W.17 .. 4^a66 S4, 4t 

('ounscl, seated ne-ar, at trial ... ... M 42 

De))ositu>ns, ilsp of, for and against See l>e(MiSUlon^ 

Discipiiaary punishment ^>ee iJix'iplinary pualshD}«*ni 

Explanation of rights, oriitnarll} after prosecution reMs . 75 a 59 

Explunationa made by his counsel More trial to.. ... 4S6 .15 

Identification distinguished from selMneriminatton U'V h . 130 

Identification ID framiulent enlLstiuent case. 129 Ml 

Insanity Su Insanity of acs'used 

Irrcigularlties as ground for new trial. A W 37 87 b 74 

Officer not ordinarily tc bo tried by Junior^ in ranlt or on proRJotion list, A W 16 4 r 2 

picas. Set Pleas 

Presence at oiNm prooeedings ixseential. oxoi'pttuns . ... AS 42 

I^senoe at revision proceedings not necessary .... 63 69 

Recnll as witness at any time. ... ISI a 136 

Record of trial by gonial court •martial, right to ci»p>, A IV 111 56 41 

Rvfmal or failure to plead, A W. 2l . . 70 M 

Right to CToss-eramme wlenessaes, A It 70 ..... 1216 126 

KighU to be explained by court 49g 36 

SclMnciiroination See belMncrimination 

Rervir** of charge sheet on, b) trial judge ndsocate. A M tie 82 

Stateinont to court, rul<v> respi'cting 76 61 

Wais cr of reading of charges and specifloatioos 62 4M 

Accuser ’ 

«Srr ofiio Challenge 

Affidavit of, form App 1 .. . 234 

ApiKJiotmg authority of general omrt-ruartial ns. dlvnissed, pnx'edure; A W 8 6 a 4 

Appointing autborlty or vu/nmary noiirt officer ai^ duos not Invalidate ^tunimary court 

trial .. .5e 6 

Appointment of special court-martial when oooitnandlog officer is, A W 9 5 6 6 

C'bargt'v See f'hargee and stMs.iflf’Htions 

Definition, may be more than on* 60 47 

Ineligible as member of general or stHKilal ooiirt-nurtlal, A W g, 9 4 a 2 

Only officer present as summary court, A W 10 ... 6o 6 

Acquittal 

See also Findings 

Action by oummanding officer on notification of 19 11 

Announcement in open or>url, A W 39 ... 78 a ffi 

Approval of oonfirmatloD not required. . 87 6 74 

Automatic riwult of ftudJRgs of Bfit guilty . . 78 a 63 

Disapproval cannot afTect validity of . ...... 87 6 7i 

Finding of not guilty nj»ulta If no other finding 78 d 

Nolle prosequi h not e^iulvalcnt to . . . 72 67 

Of greater, by finding guilty of hascr Inoltidcd, ofivnse 78 6 64 

RecoosideratioD/orblddoa, A. W 40, 50H 89 80 

Bcccind trial after, forbidden, A W 40 . . , 68 M 

SelMocrimlnatloo can not he pleo'lnd afp«r. . ..... ... t 22 a 129 
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Aetlni Jadge ftdTOOfttM: Pn,, Png, 

OfttbB for odmlnlttrotloD pnrpoMO odtEdnlsttfed by. A W 114 M 8i 

Powtf of notary public, A. W. 114 90 94 

Action by rortawinfoutbortty. Sm Rortowlng outbority. 

Addltloniu ObargM Sm CbajrgM ond tpeolflGnikMn 
Adlntant Ooneral. The: 

CcitHlentM 08 to Wor Deportment reoorda, ote.. Ii7a IJl 

Court-martial orders, oopleo fumlabod. to contain ell metier 87 d 79 

Proof of nondlscbarge from former eollotment fomisbod by.^^ }52 e 197 

Beomdi and flngerpiinte in fraudulent enllutment ease, oertlfication of 329 141 

Reports to, sentenoe invoWlng ebanie In ofBcer's status 93 83 

Beal of oAoe, Jodlolal notloe of; effoet of aee 12S 194, 134 

Adlntant of a command 

Oath for administrative purposes administered by. A W 114 04 84 

Powers of notary public. A W. 114 98 84 

Admissions 

Ste also Confoeslons 

Admissible without showing voluntary character. Quallflcatlon 314 8 13Y 

By accused in statomont to court, effect 78 81 

By one accused not binding on others Jointly trle<! or follow conspirators. . 78, 114 e 61, 117 

Defined; cuflfcesfoQ distfogrufohed. examples .. 1348 114 

May be made daring Investigation of charsft 114 8 117 

Admonition 

Any conrt may sentence to, but sbould not fix terms of 103 e 94 

Included in action of reviewing authority 87 6 77 

Maybeadjudfiodhiaoycaso. A. W 104 108 e. 104 c 94,102 

Not nocosaarily dlnciplluary. may h4‘ correctiw .... .. 105 103 

Adxlsing desertiou. Xliscussion, proof, form fur spudfleation. A. W. 59 .. 131 145 

App.4(14) .. . 241 

AAdavit 

St€ also Oath 

(icnerally lnadmfanfhfotnc\idcnoc. exceptions 119 c 124 

Of accused not filed an his siatcnicnt 74 41 

To charges - App 3 .. 234 

AArtnellon 

St< also Oath. 

Closing sentence of edjurallou In «Mith omitted in, A W 119. 

Included In term oath, when auihorUed 149 i 174 

Affrays. 5 m FTays 

Agivement, fraudulent 5ef Conspiracy 

Aiding desertion, dlscusrin. proof. A W w ISl 14A 

Aiding the enemy, etc.' forms for speelflcatlons App4(62-4U) 244 

Alns: 

Itteotltyfiifraiiduleiitealistiiicofeaes, bow proved ... 129 >41 

Use of In drawing spedfloation • _ App 4(4) 237 

Aliowanoea not forfeited unless mentioned 203 g 94 

Altemativeformofcliarglogoffensoimpmiicr 99 6 19 


Ammunition 

Casting away, as misbebavior before the enemy, A W 75. 

Wasting or unlawfully disposiiig of, A W 84 
Amnesty Stt Pardon 

Appeal from disciplinary punishment, right of. A W 104 108 106 

Appointing authority: 

5rc ofoa Reviewing authority. 

Appointment of trial Judge advocate, defense cnuiuel, assIstiiDts, power cannot be 


dehfiEated, A W n • • 

As aocuaer or proeecutor: discussed, procedure .... -5e, 6, e 4.5 

Authority to appoint based not on rank but on command, devolution of command. . 5 e 4 

Changes in peracnnol of oouris may be made by 37 27 

Chargea, action on. In general, A W. 70 30 30 

Cmitiol of ^mml court-martial, Umitatioo upon — - 5o 4 

DelegatloB of autborlty to appoint courta-maitlsl Illegal 8o,6,e 4,6,4 

Deelgnatee ttane and place of first meeting of eourt 68 42 


For gewnl court-martial may order trial of soueominl^sioned officer by summaiy 

eourt-marttat, A. W. 14 

For feMral courta*iDartial, wbo may be, A. W'. 8 - 


14 

6a 


11 
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Appointing Riithortty'—Cnntlntipd 

For sporJA) ooiirts-RiArtltU, who may hr, A W. 0 - a 

For siimmiiry courts-martial, a ho ina) be, A \V lO Ac A 

MembcrsMpofoourta*maitlal, rulestorquAlifloationilDappoiutlng, A. W. 4 id 2 

Apimintlug orders. 

Forius for, of three kinds of courts-innrtKl ... App 2 231,232 

Fresonce Of members designated ill, to be aunounoed to aeoused ... H 43 

Apprehension of deserter ^ DoM^rtion 

Apprehension of offenders for civil authnrltiee, ebarfes pending, A W. 74 11 9 

AppropriiitinK ctiptured property, forma for spotilficotioa, A W 79 App, 4 (fiO) 246 

Appro\ nl of sentence Set Sontenre 

Approving authority Set ConArniing authority, ileviowlng authority. 

Arguniont to court, by whom, form, camaicnt.*( In 77 AJ 

Arms 

Casting an ay. form for specIfleatioR, A W 74 App,4(Al) ... 246 

AVasliiig or uiilas^folly d s|tosing of, form for spe^Amtinn, A W 84 App 4(08) .. 247 

Army and Na\y Ociiomt Hospital, putu>ntssubj('< 2 t to military law, A W 2, note App. 1 . 204 

Army ooriis commander ma^ apiKiInt general eoiirt«-martlal, A W 8 A a 4 

Ani)> Aeld clerks Set KieM clerks (Army and Quarterniastar Corps) 

Army Nurse Corps, membt^r of 

Arrest or con Anement, how e(T»*rted . 20 M 

Kxci'ptod from Jurisdiction of s]»e(‘t<it or summary court-martial, A \V 14 14,15 10.11 

Xot coiurtetent to siT^e fin iMiirtvm'irtliil 4 a 2 

Power lo «lop fravv disorders. l»enaJly, A W 68 1 J 8 16 ,, 

runishnients applicable to oiDcors in general applu'ablo to 1A3 e 93 

fiuhjoct to military law. A 4V 2 
Army Uoguluiions 

Arrest or MnAuomenl, A K 600-346. 000-376 1H.30.21 13,14 

Attachment of wlfness, A K A4-412U 97 6 88 

Chaphttu, AK60-6 . . .. .4a 3 

Comm md. df'NoUitlon of, A U 600-20 5 a 4 

Court-martial forfeitures, enlisted men, AH 36-3460, and Army Itcgulatlonv relating 
to Kmaiics* Depnrlmciil .... 88,94 

Court-martial orders, AH 310-60 87 d 79 

(''ourfs of inquiry, A K 000-300 . 606 300 2 1 

Ex 1 K*iivs of courts-martial, etc , AU 35-4130. . 100 91 

lusanify, AK«l»-«IJ. Me 26 

Interpreter of court-martial, compensation, AH 38-4120 ... 47 A 37 

Judicial notice of 125 135 

Offloen at exempted stations, AH 1T0-1(> . 4 a 2 

Frisoiier<. AH 000-375 94 83 

Relative rank, AH 600-15 4 e 2 

Reporter of couclrmartial, com|»ensation, AR 3.8-4130 ... 46 6 80 

Bpeclol courts-RiartiaJ, vrvioe record. A K 345-125. rtiporU of changes, etc , AK345-M)0. 87e 78 

Army serial number not alleged in speciAcallou App 4 (o) 236 

Amlgnmcrit 

Advice as to statute of llmitatious at time of 07 62 

I>eflnM, prooeilurQ, additional charges ... 62 <7 

Standing during, aevUHwI. prosecution, defeuso 63 48 

Arrest 

See Qln ('onfinenient 

Action of rcviewlug authority may Include order lor releaee 87 6 78 

Attempted, by clvj] authorities, on military post, procedure App 1 (A W. 74, note) .... 831 

Breach of, definition, dtiwiission, proof, A W 60 . 189 e 153 

Breach of, form for spectfleation ...App. 4(38) 213 

Broach of, violation of roatmfnt of liberty dlstlnguiahed ... 139 a 163 

Deferring until arraignment |>erm(wsfhlo, A W 69 19 13 

Dasortm— 

Apprehension, what deemed, when again in aervloe .... 130a 142 

By civil offlolalf, A W 106 . 32 14 

By civilians not civil ofRcinls 33 16 

Paramount r^ht of United Btataa to custody of . . 19 14 

Unauthorired, not ground for release 33 15 

Dlsobj^il^e of order into, diacomlon, proof, ibnu for spaeificatioo, A W 66 .. ... 388e 152 

App.4(*7) . . MS 

DJat/nguishod from confinement .... 139 a 163 

Doration of, xMinalty fbr uoneoBSMiry delay, A W 70. 86 17 
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Arr c t t CoBtlnuad Par 

Enlliitad m«n, how offecte^ In ORsa <rf - 20 

NurMtrboweflpctadlncftaeof.. . . 20 

Offloen* how effected In case of 20 

rerson tof may prefer charRcs 25 

rcrsoDal knowledge of» or inquiry Into, offcnao a prerequisite to 10 

Persons who may be placed in, general rules, A, W 60 19 

Keferenoe to A R 600-355, 600-376 18,20,21 

Release or restraint as result of trial 19 

Rfiops of imragraphs In manual 18 

Status of person In, limits, A W . 69 21 

Suspension of superkir authority order of, as to acniwd 19 

Wairant ofDoers, how cffectM in case of . . 20 

ArM>D 

Certain oflensee not, but punishable und<'r Feciftal iwnal code 162 < 

Definition, discussion, proof, "W 93 149 e 

Form for s])eciflcal Ion App 4(90) ... 

Form for specification of offi^nw not amounting to ....... App 4 (167)........ 

BUtuteofllmttation, threejoBr^, A W 39 
Articles of War 

f'ertaln articles to be read to enlisted men, A IV 110 

Efre('ti>e date of present articles, repeals App 1 

Failure to mad to recruit as extenuation 126 • 

Porinfl for s|)e<JflcHt}«n« alleging offenses against App 4 

Na\y, not applicable lu, excetitlon, A W. 2. 

Persons suhlect to. A ^2 - 8 

Assault 

Stt also the specific kinds uf assault Indexed immediately below this title 

offeuse under A W 96, form (or speciflcati(Hi Itte 

App 4(125) 

Definition, distinguished from battery.. ... 1401 

Assault and battery 

As offense under A W 96. form for spectfieallon lB2e 

App 4(126) 

Assault included u battery ... 1401 

Assault with Intent to commit an) felony 

Definition, discussion, proof, form for speclfleatlon. A W 83 1401 

App 4 (90) 

Rtatute of limitations, three years, A 89 

Assault with talent to commit manslaughter I>efiDitlon, discussion, proof, form for 
stxx'lflcaUun . , . --- 1^* 

App 4 (09) 

AwaijJl with intent to commit murder 

Definition, discussion, iiroof, form for spedflcatlon. 1401 

App 4 (99) 

Wounding one iM>rson, mistaking him for another 1491 

Assault with intent to commit Ta;ic Dcfiniikm. dlacU'Wlon. proof; form 1v «]x*ciflcat»on 1401 

\pp 4 (99) 

Assault with intent to eoiximlt sodomy Definition, discussion, proof, lorm for specification 1401 

App 4 (90) .... 

Assault with inlent to do botilly hanii 

Definition, dl«ciiss1«n. proof, form for s|iectflcatio», A W 93 . . . l^tl 


.App 4 (99) 


Statute of limitations, three yrars, A W 39 
Assault with Intent to do bodily harm with dangerous weapon 

DoflnltJon, discussion, proof, form for SiH'ciflcatloB, A W in 


App. 4 (100) 


fitatttta of ItmllatlouK, thn't* years, A W SO 

Assault with Inlent to mb Definition, discu^ion, proof form for specification. . . 140 1 

App 4 (99) 

AeBaolUog taperior offhw Definition, discussion, proof, forms for spedflentions, A W 64 134 a 

App. 4 (25- 27) 

Asaaulttag wairant oflioer, iw nonoommlsatoned otBci’r Definition, discussion, proof, forms 

fer spoetficattooB, A. W 65 . . i38o 

App 4 (20, 30) 

Aflfiltant adjutant, admtalstratton of oaths, etc,, A. W. 114. - ^ 
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Atftftant dffpim eonnsol: ~ 

a/«o DofiULHQ counsel. Ptr. Pas* 

Appotntmont of line or more for esoli ffcnoral or special eourt'mnrtlal. A W 11 6 6 

As as^late oouDscl wltb cuuuarl of accused's solucUuu, A W. 17 4^a 84 

Excuse from attendance by court .. 43 a 83 

Included in terra ‘Mefeuso counsel'’ .. ... 44 ft 84 

Powers tuid duties. In gcnoral, A. W. 116 . .. . 44 a 34 

Assistant trial judite advocate 
Nee also Trial jiidpo ad\ ocato 

Apixiliitmcnt of one or more ftir each general w^apeciat court-martial. A W ll ..... 6 6 

Excuse from attendance by court . 41 a 80 

Included m term ’'trialiudRe advocate" 43 ft S3 

Oiith, form, when and by vhorn admniUlered. A \V IV 96 84 

Oatlis for adnnril«trati«e piirposcs admlmstcrcd by, A. W 114 . M 83 

Poaera and duties in tteneral. A W. 116 43 a 33 

App A.. . . STiN 

Powers of notary puttllc. A W 114 M 88 

Trial of such cases as may be directed 8 a 4 

App B . .. 2W 

Asabting desertion, dLscusston, proof, form fur simn Iflcation, A. W. 68 181 141 

App. 4(17) 241 

Associate coun.sel Set Doren.se counsel. 

Attachment Nee Witnesses 
Attempt. 

See the sjiociflc olTense attempted. 

Aa lesser mctiidod oflense 163 e 190 

Deflnttlon, dbcuaslon, proof, A W 80 153 e 180 

Mere preparation to do criminal act b not 153 e 100 

SoUcltioc another to commit a crime b not 163 c 190 

Attorney and client See I'rlvilesed communlcatloiu. 

Aviation oadels. punbbmeats applicable to IM c, 104 a 98, 98 

Bad character See Character e\ idence 

Bond leader, power to quell fray^, etc . ixmally for disobeying, eU' . A W^. 68 138 IBS 

BottaVsn 

Detachod; authority of coinmanding officer to appmnt special courts-iiuirtiai, A W, 0, 

Word includes squa>irou. A W 1, 

Battery 

Assault and Assault luid battery 

Dofinttion, dbtJngublKvj from assouh 1484 278 

Battery (of lrooF«) included la word "comiiaoy/' AM 1 (e) 

BeginnlnK mutmy or sediiioo. A, >V 66 

Behaving in insubordinate or dbresifectfiil manner to warrant or uoufoinmbsloiietl ofTlcer 

Discussion, proof, forixi for spvciflcttlioii, A AV. G5. 136 C 160 

A|ip 4 (32) ... 243 

Bent evideiue 

Book containluK first regular and collected record tramactions 118 a 123 

Original document of entry tir(Kluce<l or accounted for 119 a 123 

Service record not on originoi paiier 117 a 121 

Writing as, of Its own cootents, exceptioaa 116 a 118 

Bias, hoatillty.'etc 

rbollenge, ground for 88# 46 

Defense ooiio.aef may be excused because of 43 1 83 

or witness doai not disqualify 120 tf 135 

Trial Judge advocate may be excused because of 41 o 80 

Bigamy, wife may testify against husband accused 130 tf 136 

Board of review 

Branch oflilcee, 3 A O. O,, may bave one or more, A. W. BOH. 

Estabiubod, powers and dutia, A. W. BOH- 

Holding by. approved by J. A. Q., of InsufBcloney prevents reconsideration, A W. 

BOH (note) App, 1 316 

Holding of Insol&deucy makes submission to Prcaidont lumevessory, procedure, A W. 

50H (note) App 1 316 

Sentence acted upon by, must be one executed, A. W. 60H (note) App. 1 310 

Board, miUtory See Military board 

Board to InveoMgate Injuries to proticrty, A W. ins. 
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Bodily harm' Par Page 

Auault with Intent to do; diecusslon, proof, furm for Kt>f«iflcatlon, A. W 98 149 a 180 

App 4 (99) 260 

Mayhem. Sh Mayhem 

Wife may testify agBinst hueband accuMKi of InflieliDR — — 129 d 125 

Books Hee Documentary evidence 

Branding prohibited as punishment, A W 41 102 92 

Breach of arrest See Arrest 

Breach of restriction, form for Sfiocifleation App. 4 (129) 254 

Breaking and entering as elements of burglary, discussed, eumploa 149 4 168 

Breaking parole, form for specifleation App. 4 (159) 266 

Brilie. 

Laying duty upon mlc of victuaLs, etc , A. W 87 
'Wrongful taking of money, etc , on mu<tcr. A W M 

Brief Form for, with return to State court on haticas oorpuh (Form D) 156 196 

Brigade 

Commander ma) appfjint eourts-martial, exerptbn, A W 9 56 5 

Separate, (xjmmnnder may appoint general court^'inartlal. exc4‘ptioD, A \V 8 6 a 4 

Bulky <loeumeiitary e\ (<lcnce need not kw forwarded w ith charges 32 21 

Burden of proof 

Insanity of aeeiiscd 78 a 63 

Maintaining challenge, is on ehfdleugtr 68/ 46 

On prrwe<‘Utian. never shifts proof N >ond reasouahJe doubt 41 c, 78 a 81,62 

On special plea, resls on a«n*u«il G4 a 51 

Statute of hmitatlons, need not prove no periods excepted 67 52 

Burglary* 

neAtilllon, dUcusMon, prikif form for s))eci6catioo, 4 W 63....... 149 d 168 

App 4(91).... .. 249 

DIsilnguishM from ImuM'bn akine 149 s 169 

Specific Intent ncceijary 126 a 185 

Statute of limitations, three years, A W 89. 

Burning huiMings, \tiMieih. MoroM, etc. 

See aUa 4rs<»n 

4s offense under A W 98, f<irin for speeiflealton 152 e IM 

App 4 (167) 267 

Distinguished from arson 162e 191 

radets See Vuit4'd 8(at<w MUitar)' 4oadciny 
Cttll os subiceimg to Artieles of War, 4 \> 2 fa) 

Camp reCaiuer^, etc , suhi<'<*t to inihtHry laa, A 44 2 (d) 

C'aplial offense^ 

See also Death sentence 

Defined, under A 44' 13, 25, 45, respectt\ely 119 a 123 

Deimsitions, croas'interTogntarice in - 98 6 89 

DeptMitions, UKU of, in irmls for, A 44 25 119 a 128 

Knumemtod, in time of war, at all times - 14 ID 

Former tndiuum>, when adinissihle in trial for 117 6 121 

Maximum punishment fixed b) President as affecting clasMfieatioD as 14 10 

Records of courts of ingutry may N' adduced by defeosi> m trial for, A. 4V 27 

Stipulation In cases of, closely so'uiioued 138 6 136 

Captured pahllc pmiicrty 

Dealing in, failing to turn over, etc., A 44' 80 

Forms for spociflcationa concerning - 4pp 4 (»48-6J) 245“246 

Neglect to report, form for apeefflration, A 44 80 4pp 4(61) 346 

N«gl(>ot to aeonre or wrongful appropriation, A 44'. 79 
Carnal know ledge of female under age of consent, not rape but punishable under A W 96.. 148 6 165 

Carrying concealed weaiam, form for sfieelflcatlon App. 4 (130) 264 

Certificate u to omissions or erroneous statements in record .. 87 6 75 

CeniflcateofdiarhargctobogiseDenlistiHl men, A 44’ iiw 

Certifleate of eligibility to promotion 8oldi*>r biddiog, nut nuhiect to summary eourt* 

martial, A, W. 14 !• n 

Challeoge 

By aoeiued, procedure 

By trial judge advocate decided before that by accused, A W 18 58 • 44 

ChaUenged memlier takea no part in deddiog . . 68/ 47 

Court of inquiry, for oaosc only, A. 4V 99 

Court reduced below qimrum, procedure 88/ 47 

Deolsloo aunounoed by president, procedure thereupon 58/ 47 
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Cba)Ions6 - rontfntiod Par Pago 

E iTi*ot of wrongftil failure to suataln IW/ 4A 

EwiHlDg member without closing cuurty wbfu iM'riMiurd A7^, AK/ 44.40 

Por cause, procedure. Ma 44 

OroufidseniimerAted.... W« 45 

Joint trial, alt accused entitled to but one |)cromptory AH 4 45 

Law memlH^r not subject to, except for cause. A. W ta AH a 44 

Member as accuser or witness for prosccuttun, A W. 8. 9 

Member becoming witness, effect . - — 59 47 

Member may suggest bofore trial that he should not >*11 .... ... .. 3Hs 37 

Now member 57 a. 5K e 44 

Oath tn test comi>etenc> . form - 9.5 84 

Opportunity to challenge lu eueb ease tried 495 38 

Peremi^tor} , all accused in Joint trial have but one 58 4 45 

Peren)ptor>, each side entitlfsl to ono. A W 18 . ..... 68 a 44 

Peremptory , uo reason neotl Ite stated 5H 4 45 

Procedure in passing on challenge . ...... AH/ 4fi 

Reconsideration of ad>erse determination on .... 60 c 45 

Ruling ur>on Interlocutory r|Uc^tion« doce not include ....... ... 51a 39 

Stiramv) court ofHcer not subject to, ab accuse or {^oaccutor e.Mb 6^ 45 

Trial judge ad\ocflte and znenibers to disclose grounds lor .. A7a 44 

Voting, method of, on. A 5^ 31 . ...... 58/ 47 

When maiic. rerou.sideratiutj. new mcnitier .U e 45 

Who subject to, who may challenge ........ ... AH 6 45 

W'Uhdrawal of. by challenger . . ...... ...... AS/ 46 

Challenge to duel, knowle<!go of, or aiding, A W 91 

Cbaplaias. detail of, refenuice to A R fib-S 4 0 3 

Character ovi<icnco 

Accased may introiiucc character given on (ornu^ discharge 79 4 m 

Bwl character of accused may not be shown, exeoptluns 1135 113 

Data ail to prevloiis service. t>rei lou-s eonditioas. etc,, introfiui'tvi after convieti/ui 79 a fld 

Intent, motive, etc , i>roof of. distinguished 113 5 )12 

Limn of nutniKT of vitmsssm by court Ill DO 

Chargt's and sfieclftcations 

Of a particular offetue. ace the apeclOc title 

Accompanied by noceasary paiM'rs copies . 34 23 

Accumulation Improper, erceptiou 36 ]7 

Action b> officer exercising court-martial Jurbdirtion ... . 34 22 

Action on defective speclflcatiou . . . 73 57 

Additional, arraignnicnl on - ... .. ft? 4a 

Additional definition, character, separate trial not required 24 JA 

Against (lersonnel directly under War Uepartmeut, tran&mittal of .. . . 30 4 20 

Arraignment, order punue<i in . . ... 52 48 

A W 104, artinn under. In eominanding oflicer'a discretion ... 33 22 

A W 104, demaml for trial may be attarhod to .. 27 27 

A. W 104, demand for trial noted opposite propn* specification 33 22 

Certffiealc of aerviee of, f<wm App 5. 3S3 

Charge sheet form App 3 .. aj3 

Chargeshecc datsoffered afrerconviction. bebiresctitetiee 79 a C5 

Conviction not neceasaiily disapproved because BpeclRcatlim defiKitlve ... 87 5 74 

Copy served Oft accused, A W to 414 32 

Definition - . . . . 24 IB 

Drafting, general rules applicable to ...... 93. 28 18 

Errors in, action by court upon . 78 57 

Errdrs!ri;freedofnrrom.oorrootioa. redrafts 34 22 

Evidence IndUatlng to court wrong o(len.s« ohargHd, (wooedure 74 67 

Evidence of previous convictions should aococDfiany 34 23 

Finding of iwser included offense 78 e 85 

Findings, pormlssiblo, Jn general 785, c 84 

Forms for, applicable to what forces App 4(c).. ..... 236 

Fcrois for speeiOcations App 4 238 

Fewixis In Manual not mandatory... App. 4<o). . 83G 

Forwarding with letter of transmittal when required.. 32 21 

Forwarding with summary of evidence, when required 32 2t 

fn minor cases, preferable to fnfliato, instead of preferring 35 16 

lodorsemeut for trial. form, necessity............. 14 23 

App. 8 284 

laltiatloii by anyone. ... 35 18 
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Obarsas and qjarifloatloiw— Tonllmiad. 

InTeatisatluD— Pir. Pag* 

By commandtiiK officeTt prooednra In datofl 80^4 ai>*23 

By investfgatiDg oiBoer, procedure fn detail, A. W. 70. 30 e, 33, 8S 30, 21, 24 

By staff Judge advocate, procedure in detail, A W.70 3Ue,a66 30,20 

Pfhiy, uoneceMary, an ofloniie, form tot epeelfloation, A. W, 70..App. 4 (20,39)........ 242, 243 

InfUrming accused at outeet of 35 a 24 

Inaanity, procedure where enapeoted 30 e, 35 a, e 20, 26, 26 

Officer ordinarily will not Investigate ohargai aigzMd hy himself 34 23 

Prompt, dignified and military, should ooncero only matten etueotlal to trial .35 a 24 

Report, form and oontente In genetal 350 25 

Signature of wilsceees te summariefl of testimony.............. 32 21 

Joining serious and minor offenses not proper 27 17 

Joint, motion to sever, effect of granting 716 55 

Joint, when may be preferred, ooosideratlons applicable, example 27 18 

MuUiplieatioB of, based on one act, not ordinarily imper........ 27 17 

Name and description of accused Jn App4(e) 236 

Numbering App 4 (6) 236 

One offense only should be alleged in specification 29 6 18 

Oral statemenu, how charged . . . 29 e 19 

Ord(*r to pri'fer not legal, exceptUms 25 16 

Person under, may likewise prefer . ... 25 16 

Prefrrred by any penvm Mibject to military iaa 25 16 

PrepHratiou, general rules and ^uggeatKim ftir . 27 17 

Prompt action tben‘00. procedure on delay, A W 70 34 23 

Reeommendaiutn a'l to di^iioitiion 00 forwarding to be included M 23 

Berxice of charges on accu&cd, A W 70 41f 32 

Signature to, A tit pi ... 31 21 

App I.-. 233 

Staff Judge advocate to pas^i utmn gencml cuort'inartlal, A. W. 70. 

Statement by aecuned nut ordinarily sufficient basis for. 26 17 

Statement in ^Imiilc and coaelae language of facts 28 a 18 

Submission of and action upon, in geoora] 30 20 

Bweariug to, when required 31 21 

Trial h) lowest court having Jorlsdictlon as policy 34 23 

14 aiding of reading by acruMQd 62 48 

Written ducuinent set forth if basis of charee 29 e 18 

Cheeks, making w ith InMifDcient funds, under A 85, form for si*ctlfication 

App. 4 (114) 253 

Child as witne^M, Imsis of coiniwteucy of 120 6 124 

('irruRisCantia) oidenre 
iiu olM Ky UU’uc'c 

lleflned and explained ... ... 1126 111 

Heaaonabie doubt ofsafflcieDcy of 78 0 63 

rillren’s right to arrest deserter 33 16 

Civil autborltles' 

Absence of soldier as affected by detention by 132 146 

Arrest of deserters by, A W km . — - 22 14 

Arrest on miliUry posts attempted by, procedure .. .4pp. MA. W. 74, note). ... 221 

il courts. SiH ri\ U courts 

Deli\eryofoffendersto, refusal of, form for KjieciflcatioD App 4 (43) 244 

Delivery of oflenden to, when charges pending. - - 11 9 

Delivery of offenders to, when required, A \4 . 74 
Habeas oorjius Jfsr Habeas corpus. 

Jurisdiction of over jiervons Mibjeet to niilltury law disemsed 11 8 

Civil counsel 

Not provided at Qoveruuienc expense — - *5e 34 

Right of accused to have, A W 17 --- - ^8® M 

Civil courts: 


CoDv Iciion by, effect on couit-inartlal aantedoa, A W . 74 

Pederal; gremnds for review of coiirt-uartlal prooeeiUngK stated - 

Federal, removal to, of suit against member of military servlet, A. W. 117 

FoRuar testimony In, when admiaslMe in oourte-ffivtial 

ForUMT trial In, when bar to oourt-marUal — — - 


7 7 

117 6 121 

n 58 


Habeas oorpui. See Habeas corpus 
Civil offeasm. See Civil authorities. Civil courts 

Civil suite, nmoval of. Instituted agalost uicmbcni of military tereea, A. W. 117. 
Civilian dathes, unautberlted wearing of; (orm for speoifieaUoD .App i (12I). 
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CiTlUans* 

Army employees Dot uibjoct to Stoppage under A W lOA. .Apr 1 (A W. 105, note) 
Anuy employeca, when subject to mUitnry Uw. .. App 1 (A W« 2, note) 

Arreel of deaertere by, when autborisod, A. W lOG ... 

As witnesses Sre WltDcsses 

Initifttiou of court-mtirtla] charges by 

Pretmiucp to honorably discharged tidier, etc , In appolntuieut ae reiKirter . 
rialms See False claims against United States 

Class n procoodlngs, courts of inquiry in 

Cloincno 

Uccommendatlon by menikiers, to be forwarded with rt-cord 
lUMnmmcDdatlons should be speclAc as to amount, character, and reasons therefor 
SubmLvlon by defense, in writing, rules of eiidGnce not applicable 

Clerks to assist proseculioD and defense ... 

Cto<*i*d sessions Ser Coiirts>martiai 


Par, 

Page 


328 


2fH 

22.23 

14,15 

25 

18 

4ea 

86 

3 

1 

81 

8A 

81 

88 

81 

68 

48 

37 


Clotbmg, disposing of, bMiiig, etc , forms for speciflcation K M \pp 4 (fta, ttOt 247 

Coast and OcudetU Survey iwrsonnei, wher subject to milltM^y law App 1 (A 2, noiu} 254 

Code of District of rnlumbia 


As basis for pcmtontiar) sentence and duration of sARic. a \\ ti. 4'> 

Code, penal Str Penal ('ode of fTnitinl State's 
Command 

Atmndnning, delivering up. form for siKiciflcHtion. K W 7S App 4 f47i 244 

rDinjwUing surrender, form for specitUAiiuti, A W 70 App 4 (M) .... 24s 

Delathed. comiuanduiK omrer tnay ap|H»int sfiHctai or rnmniary courut-inartlal, A \V 
9. to . 5 6, e A 

Devolution, roference to AK raw iO 5a 4 

Endangtirtng safety of, form for specification. A Vt 7*> App 4 (48). 241 

Rank and prcce<lenee among reguiarx. nubtio. and voliintivrH, A 119 

Stu(ienHton from, included in susiwnnion from rank, effect ... ... \\nk lU 

It hen diffmnt corps or cQizimarids Jfjtn, A W tjo 
Commander of a guard 
St< also PrKiiters 

ReftLsal 10 roctMve or keep prisoners, form for sfteclOiaiiion. A. W 71 A ftp 4 (Pit 2t8 

Reimrt of f>rtsonen received b) . penaity fi»r failure. A W 72 
Commatiduig general, complaint of wrongs may t>e made to, A W. 121 
Commanding general of Army la Oeld 


( oinmaudiQfi general of dlstauC command, approval, etc , of mtaln aonuuicm. etc., 
A W sti'd 

Conftrinnliou of aeolencesby, A W 4A 
Mitigation or reml^isioB of sentenow by, A U 90 
CoiTiiBaniiiug offirrr 

olMQ Appmnting authority Confirming aurhnrlty. Reriewing nutlinrily. 

Abusing, Intimidating, etc , permin bringing |»ro\ buouN eu. , uu fNsil, form (oraiwcinm* 


lion. A W MK App 4 (75) 

Arr<.!st of officer oiait be ordered by, power not Co be rM<acaUwJ. 30 14 

Arre^ of offim withiMit (irefming ciiargi's. refercuoe to AR ria9-3A5 30 14 

As accuser nr prosocutor, A W ^10 5 4 

As appointing aiitborlly of eourta*niartial, A W ft-lO. 5 4 

As summary o'mrl of hlseoniinand, A >V 10. .... 6e 6 

Charges forwarded (o, procerliirr In gi'neral, A W 70 SO-35 25*20 

Compan) or detachment, arrest of enU>ited men under authority of 20 14 

Complaint nf wrongs done by. to oommaudlog general, A W. 121. 

Court fit inquiry may lie ordered by. A W 77 

Dekegatlun (if pow er to apivifnt oo(irta*n]artla) forbidden . ...... 5a,6»e AAO 

Delivery of offenden to civil authorities, duty, penalty, A W 74. 

Dftpoaltiona. duty on receipt of ... W d, g W 

Direction to summary court to Intestigate death on post, A. W. 113. 

Direction to oummary court to secure debts of deoeaeed person, A W IIA 

Diadplinary power under A W IfM an agency of mtUtvyJurlsdiotloo... 2 1 

Disciplinary power under A W UM defined eod dlscuMOd tenwatty 102-102 102-10A 

Injuries to property, duty In connection with, A W 109. 

InlereRt In sale of provisions, etc , on poet, form for specifieetion, A. W. 07.App. 4 (78) 347 

Notiflostkm of result of ttial, ecUoo to releeee or rastraio eooueed 12 M 

Refusal to see reparation made, form ter speolflestioB, A W m ... .App 4 (B0> 242 

Bubordinstei compclUng surrender, form fur aperlAcatlon, A W. 78 Ap|). 4(54) .... 945 

Summary court records filed in office of. Iff e 72 

Surrender of oommand: form for spedficaClon, A W 72 App. 4(47) 944 
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Coinnaiidliif oaocr*-Conrlnii«d. 

RuBpnislon or order of 9UportorrespecUnff(imuedhy»p«n()ltiK trial or final action 19 13 

Toxing wnmgfuny provlsloas, etc » bnntght on po^t. form for «p'>c;in(»iii>n, K W 

^ App 4 (73) 847 

Commiifllon, mlUtiry. See Military oommtoioa 
ComtDivloBeid cAoer Srr Offloer. 

CoranilttiiiK deprodatfoa or riot, deflnitloo. dUousion, proof, fornix for Bpecfflcations, 

** 1470 1« 

App 4 (7a, 79) 348 

OoamittlDg milMnce, form for apeclfleotloo App 4(131) 254 

Committing waste or apoil DeflnlUon, dlMavlon, proof, form for vprafttttlon, A. W 88.. 147 a 161 

Al>p 4 (79) 348 

Commutation of sentence by rreeldent alone unlt^ power delegated under A W’ 50 87 6 77 

Commuted dealb aentonoe may be executed in pimltentiary, A U 43 
Company 

Detaobed, appointment of aummary court, A W 10 5 c 5 

Diaeiplinary punishment of commuidlng oflieer. A W 104 106-109 108-100 

Funds, HaHlity of offleer aftor dleeharge for embeatiemrnt, A \V'. 94 

Pondaot, notmlUiary pniperty under, A W.94 1551 jgs 

Word Includes troop or battery, A W. 1 (e) 

Comprlllng surrender, fonn for siieeifleailon, A W. 76 App. 4 (54) 245 

Complaint of n’rongs to couiniaading general, A W I3l 

Coneealing, etc , public records, form for speoiflcattoo .App 4 (132> 254 

Coneiirri itl }urfs<lUtloxi 

Ofrnlland inllltaryc^juitf ... Ij 9 

(If ollii-r military triitunah with ccMirts-martlal. A W. 15, 80-83 11 9 

Condonation, constroetne, of deAt-rtlon bj restoration to dutj 6 84 

Conduct of a nattire to bring diMredil iitxin the military servuv 

Hellnition, disciuaion, proof, fornu for siieci float ions, A W 96 153 6 188 

App 4(12l-l«7) 3M-257 

Hetired persons subject to trial for 152 5 ISS 

Conduct prejudicial to good order and discipline; definition, disrujision, prmf, forms for 

S|iedflcAtioiis, A S\ Wl 152 a 187 

App. 4 (121*167) . . 284-257 

Conduct uniwenming an offleer and p'ntleman 

Definition, discussion, pr<Ni(, form's for speclflcations, A W 95 . . . 151 190 

App 4 (114-1311) 253 

Oflensos under A. W. 95 and 96 different, ooDTiction under both legal 

App 1 (A. W. 95, note) 221 

Confcsslam 

8rc also Admissions. 

By accused in statemenC to court, effect T6 61 

By one accused not binding on otbers Jointly tried or fellow coospirators 76, 114 c 61. 117 

Corrolioration, necessity of, examples 114 o 115 

Defined, general ruhts applicable to . 214 a 114 

Facta diacoeered from, admuuibte III e\jdeiicc 114 a 114 

Must be Tolualary, rules for determining \oIantary ebarseter 114 s 116 

Fllenee not a eonfeaalon 114 a 114 

Confidential relations. Stt Prlrileged ooioinunlcaUons 
Confinement 

.see site Amst, Seotenec. 

Action of lOTiawing authority may iocluds order for release 87 6 78 

Any person subject to military law may be plawd In; excepUon, A W 69 19 13 

Obangs of plan of confinement, when autborlsed. .... . 94 83 

DefSerring until airalgnmcnt permissible - 19 13 

Dlsdpllnary barracks as plaoi^ of Cnited States DiscipUnary Barracks 

DiaelpllDary power does not extend to, under miard, A W 104 . 106 lOi 

Dfsobediann of orders into, dlseufuion, proof, form for specification, A W.68.. ...... 13Sa 152 

App. 4 (87) 243 

DUtlnguJabed from armt 13»o IM 

Enlisted men, bow effected In ease of — 80 14 

Bacaiin from, definition, dlscusaion, proof, fmn for specification, A. W. 69 139 5 154 

App 4 9(3 

Bard laber— 

Effeot of omiMlfm firom sentence, A. W. 37 — - 108 1 95 

Soitcnec of officer to, mual Include dismissal .. — — 108c 98 

Rentence with or without discussed - - 1031 95 

Without dlsbonorabte discharge, limitation — — — — .............. 1045 96 
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ConAncment^-Contimied Psr. 

Mavimum, for variotM oApium, presorlhod lOt M 

Mtulmuui, which may be imposed by spcciiil or summary court, A W. IS, 14.« KIS 6 08 

Niimps, howeffertedlQcaseiof... ^ X4 

Officer in prison or pontitoutiary, wku'o dropin'd from rolls. A, W ilS. 

OlBoprs, how effecUKi In case of — - ao 1< 

PenitroUary as place of. Sa Peolfontiary 

Person in, may prefer charges 24 Id 

perHonal knowledge of, or Inquiry Into, ofTeusc a preroquIslU' to 10 18 

riaoe oi, not be de^oated by oourt-martial 103l 05 

riaw of, preborlbed for various offeuaes, A W 42 UO 00 

Reference to A R 600-355, 600-375 * 18,30,21 18,14 

Release or restraint as result of trial 10 13 

Reports, |>rocediire, etc., on ordering officer into 80 H 

Right to suspend, in case of accused, order of suiierliM’ authority 10 13 

Sro|>o of paragraphs in manual . 18 13 

Segregation of prisoners, ixdic) rebiieotlng . 90 a 81 

Solitary, not loiifoscd by oourt*maniai 102 02 

Warrant officers, how effected In case of 00 14 

Confirmation of *kmteneo Conflrnilug anlhortty. 

Oonflrming authority 

Acquittal does not require action of 876 74 

Advice of 7 O. to, on seotenor or findings . ..App I (A W AOV^. note) . 217 

Cases where confirmation is required, A V 48 S8 79 

Commanding general, A E F In fiilteria, held not to lie App 1 (A. W 48, note).. . 213 

Final action of, as necessary to oonaiitute a trial. A W 40 

Powen inddent to power to confirm, A W 49 . .. 88 79 

Presidi nt as, commanding general empowered by President as, A W 48 88 70 

Principlee and provisions by which to be guided 88 79 

Congrese 

ConstitQtlonal power over lend forcee as soiim! of oourt-martlal jurisdiction ..7 7 

l>tsre!i}ie<t toward Member, form for sporincittiori, A W 62 App 4(23) 24) 

Powers granted to, as source of military jurutdiclion ... 1 I 

ConjunctlTe, use of in a single specifleattoo iinpropor 29 6 19 

Consent See Stipulations, Waiver. 

Conspiracy 

See also Aocomplioe, Joint offenses 

Admisabn of acts and siatomecits of co<on<pJrat<mt, In general 114 e 1 J7 

Competency of testimony of persons jointly ubarged... ]20 12*^ 

Escaiie, form for specification App 4 (133)., 254 

False claims against Unitetl 8tatee. form for aiieclfloation, A. W. 94... 150 e IK2 

App 4 (103) 251 

Properly chvgeable as joint offense 27 18 

Constitution of the Tnlied Staten 

A souroe of military Jurisdiction, spfytflc imn is)on« mootionerl 1 1 

Court-martial jursidlctlon bee its wiuroe m 7 7 

Judicial notice. 136 134 

Constructive breaking defined, examples 149 4 168 

ronstructlvecondonattonofdeaertiofo by restoration to duty 696 M 

Coostructii'e pardon, cvidcooe to aupprjrt plea of . . . 89 a 64 

Contempts 

A W 32 relates Co direct only, indirect otherwtoe punishable lOJ 91 

Provisions concerning, In general, A W' 33 ... . 0, inl 8,91 

ftentenece for, require apjvoval . . 101 91 

Contemptuous words against President, Congreaa, etc ; form for apedOcatlon, A. W, 

fla App 4 (23) 241 

Cofitlnuanoe* 

Additional time after arcaignment, A. W 30. .. .. . ... 83 6.63 41,48 

Cotirt»>martial may grant, for reaaooahle cause: grounds, procedure, A W 30 . 53 40 

Of a eofidItioD, preeumptlon as to 113 a 110 

Conttnalng i^enaes, abaence wltboui leave, deecrtlmi and fraudulent eulUtmeat art not. 87 62 

CooWBinir aotborlty. Aw AppolnUnc auttelty; Reviewing authority 

Coavtotioii* 

As also Ffndinp. 

^ civil court as Intarmpting aonViDartlal aeotenea, A W 74. 

Svldenoe to ba considered after, before aontenoe T9 66 

L ea mr iagllt^'Ofltowa. Aw LeaMr included oflouaea. 
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CoD^ctiwi — Continued. 

FrerlooB. fite Pnviou oonvictianf. 

S^lncrlinfaifttloD efter. prlvltofe oeMes iS2 6 U8 

VoitaiK. St€ V<^g. 

Wltnem not dlsqaallfled hy, iHit it may bo ahowB 130 c 125 

Copioa. Sm Documentary evidence 
Corps area: 

C'ommaiider See Appolotlng autboilty. Comioaudlnft oflleer, AfTiewlnii autbority. 

Judlolal notice of ezisteooe, genoral orden. etc 135 

Porpiu delicti, evidonoe of, MMmiiie. 1140 jj5 

CorreotloD of reoords. See Revlakio. 

Corroboration 

Of aoGoniplloe not necessary but eautkio rMluired, 134 a j32 

Orconressloc nuccesary to oun\lc‘tion, eaamptusof mcthiKl _ _ ]]4a U; 

Of single wUni«lo com let of perjury .... 1404 175 

Trior sUicin«'nbi, wbeo and when not admissible as 124 « 132 

ConnscJ bvfurc court of Inquiry, right to, A W. M. 

Counsel for the aociwcd 

Civil counsel St€ Civfl oounsi 1 

Clerks and <M'dcrlies may be dctaile<l to aseut 48 87 

Defense counsel Htt IJefcoee counsel 

Oeneral duties during trial 76 c 60 

lOfifTidual coiinaoJ Are ladividuai coansei. 

Meaning of phrase, as used In Manual. , 43e 34 

Revisi<in proceedings, presence at may be required, oiberwise not nreeasaty 83 (<0 

Right uf accused to be represooied by own selection, A W 17 46 a 34 

Right to examine papers accmnjianyiug eliarges and record 41 c 83 

SlipulationH Sit dtipulatiuns 

Trial ludge advocate deals with defense through .. 41 s 33 

Counterfeiting Set Forgery 

Couotonign, making known, giving improper, etc . forms for siMKHReatlons, K, W 77 

App 4 (W .. 845 

Courboiartial oniers 

Data for drafting, extracted before forwarding under A 501v 37 e 78 

Date of order, date sentence adiudged k 7 d 78 

Distribution announoed by >Var Dcpaitinent 94 S3 

iHoed on remission subsequent to order promnlgating ease 94 Kl 

Matter unfit for publieatlun, liow treated xr d 79 

Not ncoesaary to validity of trial 87 d 79 

Promulgation of, Air general or special courts . . s7d 7U 

Rebearing, publloation of charges and spocificattons on 87 d 79 

Suspension or vscatloD of suspension of sruCence promulgated ID 94 

Courts, civil .sre Civil courts 
Courts martial 


For a tprri/lc kind «/, cr proerdarr te/kre, court murfiai, m the specific title, as ('balleogc; 
Findings: MoUoos, etc 


Action by, on defective specification ... 73 57 

Aetkm by, on inadmissible evidence . 75 a 6b 

Action by, wh«eevkleQcolodicaU» DO ofTense charged 74 57 

Adjourn or iirocead to other busineas at cnncbssiou of ease 81 68 

Appointing authority 8n Apiadotlng authority. 

Airaignment See Arraignment. 

AsaembJad where trial with least exiwnae and delay - 36 27 

Asaembling, first saision, subsequent seasums . 63 62 

Attradanceofgeensed, responsibility fbr, when cascniial M <2 

Both sldaecBtitleNl toepiMirtunity to iweseot case. UmitatiuDs 46/ 38 

Cballenge. Ssr Cbatle^ 

ChaBKee in parsoonei, how and when ma<le . 37 27 


Chargaa. Hh Charges and apadfleatiooi 

eWrkg to assist trial judge advocate and counsel fbr accased 48 37 

Otowd MiBslonS"- 

Olsaring and eloalng of court, Ingoneral, A. W. 16, 31 6(k 61 /, 78 d, 80 3 30,40, 

65,68 


Cloiln( court at request of law membw or president, prior to ruling. ....... 61 g M 

Trial jndge advocate and assistants withdraw; effect of presence, A W 80........ 876 <4 

TJsoiUy Bsaslons are open, right to exclude speoutors 4# € 38 

Oontempts. aw Oaotempts. 
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Court^'manial-'Contlmi^d. Pur Pags'^ 

CooUnoBDcen. additional time after AmlgnmeB^ A W 70 62 6, 68 41,48 

Contimiaort^. grentl]iir» grounds, i^rooadure, A. W. 20, 68 40 

Counsel for Cbe aocused. See Counsel for the aoetudMl 
Pofense oounsol. See defense oouosel 

Defcrenoe to views of reviewing authorlc^ on question of law raised by apedal pICA 64 o 60 

Evidence See Evidence 

papooses, ruferance to AR A4-41W . .100 81 

Eaulanatton of rights to atsciised 49 g, 75 o lA 68 

General. See General oourt»>tuertial 

lUenahtlra or irregulnrUios mentioned by trial judge advo^tte 41 g 88 

Interpreter See Iiiten>rcter 

IntmlueUon of acoust'd and counsel 50 43 

Irregularities, when not (o affect validity. A. W. 87 876 74 

Judicial notioc See Judicial notice 
Jurisdiction- 

Agency for exercise of nilillttr> a 1 

Concurrent with other military trlbunaU under A W 15, ho K2 It g 
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ConCentpes See Contempts 

Detached niemtiers of Marine Cor)ft>, A W 2 

Dhcii^ised by Supreme Court of f’nlU«d States . 7 7 

Effect of dlficharse, honorable or otherwise, on 10 8 
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Essentials of .... 7 7 
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Kot generally tmttorial In oattire, exceptions 7 7 
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Peraiins subiocc Pi. enutnerated 8 8 
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Persons subb'ct to iniUtar} law enumerated. A H 2 $ 8 

Termination by .separation from nervioe, uxeeptious 10 8 

Views of reviewing authority on questions of. should prevail 04 a 60 

Litnitations on number of trlnU See 5'ornier jeopardy. Statute of limitation* 
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Annuunc'cinant of presence M 43 

Availability of offliwTS for detail, regulations ... 4 b 2 

Challenge Su ('liaiivtige 
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Competency, presumption of App 1 (A W 4. notej 864 

Dexueaiiof during trisJ 38 a 87 
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Duties, ill genvrai 38a 37 

Emergency officers, when eligible App ((A W, A note) 304 

Equal voice and vote 38 o 37 
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Marine Corps officers, when eligible, A W 4 .... 4 a 2 

Namra of tboee present at fint session announoed . 66 48 

National Guard officmi attending service school not eligible 

App 1 (A W. 4, note) 804 

New member after trial begun, procedure 386 88 

Kew member or member resumlni seat anoouziced M 48 

Nurses ineligible 4« 3' 

Objection by, to ruling of president or law member 61 88 

Officer not ordinarily to be tried by Inforiof in rank, A W. 10 4e 8 

Officer not ordinarily to lie tried by those below him on promotion list, A W, 18 . 4 e 2 

PafM'rs not In svldenec not shown to... 41 g 82 
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Iteserve officers, when cHgibie .. . App 1 <A W. 4, note) — 384 

Retired ofllcen, when eligible, .. .App 1 (A. W. A note) 304 

Bit aooordtng to rauk, except law member 64 42 

Sobilect to duty with ooramond during adjournment 8Ba 37 

Travel orders for, bow Issued .. App.8. .... Ml 
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Proewiun* In general. A W 88 

App ft. 7 . 
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W 47 
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ftl,09 47,ft4 

06 84 

68/ 4« 

516 80 

81 08 

78 a 03 

48 87 
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49 6 38 
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Procedure, modes of proof, prcHcribcd by President. A W 38 
PuHHhment See runl*(hnirfit 
Uecords See Records of court-mart lal 


Rpjwter fke Reporter 

Rev lea tng authority fke Reviewing authority. 

Revt'^ion proceedings See Revbmn 
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Roporter. while being sworn 95 84 

Trial Judge advocate in addreaslng court 414 82 
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Challenges fbr cause only, A W no 
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Record of prooccdlnfs, keeping, autiMnUcetion. A W 101. 
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Referenoe to A R 008-800,000-200 2 1 

Reporter, authmily to appoint, duties, A. W. Il5 - 46 86 
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Witnemee before. A W lOl 
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An jnlftoehftvlor before eoemy, ooder A. W. 78; fonu for ■pedfloUone Mt • 156 

A|lp.4(4M).. - . 9N-24A 

rublfoeticmoCcon^lcticmof onW‘r of. how efleetcd, A W 44 M 83 

Terra ee etoployeil In A W 44 reren mainly to A 78. M 88 
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Death sentence 
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Improper use of eotrmerrlgn* A W 77. 
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Not Impoaed In case where limit of punbbment fixed by Prealdent Is tees than death. ... 103 a 02 
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DeUnltloiuh-Conttained. 

CMUizvOTeaciiinf tmuUoy orM'dItlon, under 4 W Aft 

Charim.. - - ... . . 

CireuTBstanti«l evldraoe . .. 

riothluf, under A. W 84 
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Conspiracy 
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Cowardice, under A Mr. 44 
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Delay, under A W 87 
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Dwelltns house, under A. 4Y 03. 

Dymg declaration 

Embezelement ... 
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Enemy, under A Mr. 75. 

Escape, under A W 09 

Escape, under A 4V 73 .... 
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Fraud, under A W, 44 

Fraudntant enlistment, under A M* M . 
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In the eaaeuUoo of bis office, under A, W M 
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Daftoltlont— Oonttnued. Par Pif» 

Judlolal Aotioc. 126 IM 

Judkrf«2 prooaedtnx or oouna of justuje, la perjury, umlor A W 03 2401 174 

Jufitlflable homtetde l4Ma m 

litromy .. 171 

liOwful, under A W 86 — 136 a 148 

I^eftdiiiK qucntloiui ... 141c 138 

Leavmg poet, uuder A. W 86 . 146 e 161 

I^eawr Included off cnw.. . TSe 6B 

iHMM of promotion 103 8 W 

Low of rank -- — .108 8 94 

Moklnit ft fHl*<e or fraudulent claim, under A W* M 1 50 a 180 

MftlUx ftforuthouRhi. under A W 02.. . 14Sa 163 

Manifest txn|>ediment* A W 3U App I (note) .. .. 211 

Manslaughter 140 a 166 

Material evidence ill lOB 

Martial law 2 1 

Mayham . . 1406 167 

MUItar}' government 2 1 

Military law 2 1 

Mlniitr offense 105 103 

Minor offense, under A W 104 105 103 

MUftfiproprlating and misapidaatiou of rullitar> property, under A W 04 iSOi 184 

MLsIwfhavlof iWorc the erwray. Moder A >t 75 141a 156 

MiweprwiPntation (on enlistment), uiuler A W 54 . 129 140 

Miligaiion of puinshinont ... . 876 77 

Motion for flndiiigs of nut guilty ... 71 d 56 

Motion to uieoi . - 71 0 65 

Motion tosever ... - 716 56 

Motion to strike out . ... 71 c 66 

Municipal cor jioraf tun as a person, A W WS . ..App I (note) 227 

M imler, under A W 03 ... 146 a 163 

blullny. under A M 06 136 0 160 

Neclm, under A W 73, . . ... 140 5 155 

Negligence 1406 155 

Nolle (voaoqul , 72 56 

Oath 05 84 

Offers any violence against him, under A lt.64 . ... 134 a 148 

omw. A W 1 

Oflloer commanding (or the time being 87 a 78 

OtDei'ra moans oommissloued ofn<'«rsi for service 00 court-martial 4a 2 

On any pretense whatsoever, under A W 64 134 ■ 147 

On duly, under A. W 55 . 145 180 

On (Kial. tiudiY A W 86 . . 146 • 160 

Opinion evidence .. -- - - 1136 111 

Ord**r, under A W'. 68 . . - . 135 a 149 

Pardon 60 a 63 

reremptory challenge .. 56d 45 

Perjury .. 1401 174 

Persoas subject to military Cfintml. A 1U5 . . App I (note) 286 

Perauna subject to military law, A W 2 

Plea in abatement .... 66 51 

PoaaeMlon. under A, W. 93 ... 140 9 172 

^oosession, custody, and property, under A W 149 9 172 

l^umpilona 112 a 110 

J’rcviMisocnvIctloa .... 70 e 66 

Privileged eommuDlctiUon. 133 a 130 

Proper aiiUitirlty, under A« W. 73 140 0 IM 

Properly appointed place of duty, under .4 W 61 133 146 

Properly .. . 140 9 172 

Property, uiuler A W 93 140 p. 8 17^174 

Prosecution 5o 4 

Piiblie law, uiidv A. W. 96 - 152 c 188 

Pitfcliaaing or receiving lu pledge of mllitar) pro|ierty l5Ui 185 

Quairela, under A W 68 135 0 153 

Rapa 148 6 166 

Beasonablo doubt 78 0 63 
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lir. 

Relevant evldvnco I 4 

BetfAUe - 115 A 

Reriewing Buthonty 87« 

Riot We 

Robbery i«/ 

Sedition, under AW«ft 136 a 

Sentinel, under A IV 56 146 « 

Service of the United Staten, under A W. 55. 130 c 

Side (for peremptory diallense), A. W 18 38 d 

Sodomy 140 8 

Soldier, A. W. 1 

Sixriflcatlons — 94 

Spoil, under A. W. 86 147 « 

Spy, under A. W. 62 - 142 

Statutory rape 148 6 

Strikes, under A W 61 134 c 

Saperlw officer, under A W 03 .... . . 136 

Superior officer, under A \V 64 . . . 184 

Su9|)C08bn from rank, command, or duty IDS 8 

Teslimonlai knowlcdce 1126 

Threat, under A. W. 68. 138 6 

To the prejudice, etc , under A W M 1R2 c 

To« ard a warrant officer or a nonoouunlaeioi^ officer, under A W. 66 136 e 


Trial. A W 40 

Trial Judfc advocate 42 6 

Trial judeo advocate (for purpose of fioc 67 of the manual) . . 67 a 

Trial Judge advocate (for purpose of see 68 of the manual) B8a 

Tried, under A. W. 40.. . 88 

Vnlawfu), under A. W 93 148 a 

ftcerrog a forged inrtruinent. under A W W J62r 

Voluntary manslaughter 146 s 

IK aste. under A W. 88 147 • 

UHut disobedience, under A. W 04 134 6 

^'lUful lniur> or loss, under A W. 84 144 6 

Willful <w neglerifol sufferanoe. under A. W. 83. 148 

Willfully disobeys, uuder A W, 65 . 138 0 

Witnem for the proaeeutloa 66 

Degradtiig qucsltoiui may be asked only if material, A. W 24. 36 • 

Delay, unoeoessiiry, in InvcalJgatlng, etc , charges, form tor spedileation, A. W 70 . . . 

App.4(36) 

Delegation of tioncrs 

Appointing power of conrCs-martfal. not permitted 5 a 

Authority to arrest or cuiiflne officers, not permitted 30 

DiseipUoary ptiaera under A W 104, not permitted 105 

Kestraint of enlisted men. to oonoommissioned officers 90 

Delivering less than amount ealted for by receipt, discussion. proof, form for spaclflcatlon. 

A W 64 ... .. ... .. . ... WOg 

App. 4 (IQg) 

Delivery of offenders to civil aiithoriiles !See Civil authorities. 


Drposil iorei 

AdminisUatioD of oath, etc , by officers dcai^ated, A. W. 114... 00 

Affidavits not in form of, not admlsaibie, exceptions 116 e 

Before whom taken, A. W. 96. 

Capital cases. croM interrogatories 68 6 

Capital cases; when admissible, what are oa{5ial cases, A. W. 35 116 a 

CoorU of inquiry, A. W. 26, 96 

Detail by commanding officer of offlov to repreaant each side 08 g 

Form for 96c 

]ntenragalorlca>* 

Aetloo officer receiving.. 66dtg 

Entoed apou regular W. D. form 66c 

Matter to accompany 68 c 

Mama of proposad deponeiit uaknown, bow daaignalad 68 a 

Oral, by consent or <Ureotioii,prooedure.... OBg 

Preparation of 686 

BatumiioUiladtoaceusedoroounael,oppuritiolty toasamine., 68/ 
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UO 

160 

142 

45 

177 
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165 

147 
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65 
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187 

150 
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86 
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01 

80 

60 

60 

60 

80 


60 



INDEX 901 

OepotlHoni — Contlnned 

laterrgcEUorieii — CoattnoeA. Par. Page 

'Betum to trial JuUge Advocate Me 90 

Sendiag out, generd provision as to Me 89 

Leading questions, wide latitude as to 119 a 12S 

Ob}ectlotui to deponent or questloiH, when protierly taken. 119 a 129 

OffurlDg In evidence. In whole, hy whom . 119 a 123 

Reading In court, made an exhlhlt 119 a 129 

Rules for competODcy or witnesHos and admissibility of evidence apply to 119 a 133 

Taking, suggestions to o/noor ... 08 « 90 

II*ied at trial subsequent to that for which taken U7 6 122 

When admissible, In general, A W 25 119 a 138 

Deposits 

Compulsory, not a proper sentence KBg M 

Nut furft'itahle, Inoludliig interest, by oourt^martlal 109 9 M 

Depredation, committing, definition, dlseussfon, proof, form for specification, A. W 89 147 e 181 

APP4(78) 248 

Desert Ion 

Alienee from '*iirvlort of the United Btates,** what Is 130 a 142 

Absence to avoid hazardous duty as. A W 28 130 a 142 

Absence to shirk important service as, A W 2H 130 a 142 

Ah«i«acu without leave barred by fltattite of limitatMma. e/Teet of approval only of .. 876 74 

Absence without leave from earlier eulistment, what constitutes,. 130 a 142 

Absence without leave, how finding of made 78 e M 

Absence without leave, how proved .... 130 a 143 

Ahsciuw without leave, presumption of continuance 130 a 148 

Advising, persuading or assisting, discussion, fu-oof, forms for specifications, A W S9.. 131 145 

App 4 (10, ID 241 

A ppreltPitsion. what deemed, when deserter again in service 130 a 142 

Amwt of deserters See Arrest 

Attempt to desert, definition, discussion, proof, form for speclAeation, A. W. 58....... 130 6 145 

App. 4 (15) 210 

Capital 'ificnse^ 

(*«nflrmation of death aantenee In tluMof war. A. W 48 98 79 

In time of war only. A W 58 

Condonation, constnictive, In bar of trial ... 69 6 64 

Couflneuieat la peniteutlary, when authorized. A W 42 

ConsidiTatlon of character and prior service before action or recommendation on 

tiiurges 34 23 

Conspiracy to desert, form lor spoclfioatioo App 4 (14i 240 

DefinUion, dLacusslon, and proof. A. W 28, M.. 130 8 142 

Disapproval of findings or soulenoe, grounds to be staled 87 6 78 

Enlistment before regularly dheharged, esaeutials of proof, A W. 38 130 a 144 

Kntertainiug deserter, forms tor siiecifleation App4(18>.. . 341 

Forms for siicciflcationa App 4 (13-17) 940-341 

In custody of United States, (or habeas corpus purpoww 163 103 

latent— 

Nottorrtum. proof of ueoessary 180 a 142 

PnNtf, diHCUSslon. methods - — — 130 o 145 

Sfiociflc. necessary in - — 196 a 135 

To return, when not a defense i96a 144 

loliil offense, agreement to desert properly chargeable as 37 18 

Joint Odense, desertion not properly chargeable as 97 18 

Morning report entrios not conifdete evldeuee of 190 a 143 

Not continuing offense, date of commission of onense 67 U 

Offloar leaving post before resignation accepted, A W. 3S. 

Peuitentlary seutenoB for, when autboriisd 908 80 

Flea of guilty of absence without leave not in itself basis for couv ictioo of......... — 1908 143 

Plea of guilty, when charged by court 70 54 

ReenJistmant without discharge as. under A. W. 28......... - J90 8 N2 

Rmtoration to duty, rcconunendatlon to, after 96 9* 

Rctalulng deaerter in oommand, form for speeifioaiiun, A W 60... App 4(18) 941 

Reword for apprehending deserter os authorising civilian to arrest 98 15 

*'dbort desertion/' A. W 38. 

Statute of Itmltatloas. none In war. three yeaa In peaoe, A. W. 39. 

Time tost to be made good, A W. 107. 

Trial for more than one deeeriion — — - 99® • *69 

^riai for. when abeanoe without leave on which already tried Inoluded. Bot proper.... 9® 9^ 
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Oatructton of pr op w f y ; Pv. Fofo 

Forms for speciflefttlons midor A, W. 0 .-Afip. 4 <7M)) 848 

Oovornment; form for under A. W. M.....................App. 4 (184). ....... Sfi4 

MUltory; (orxns (Or speoiflcotlons under A W 83,84 Amt. 4 (67, AB) 347 

R e dr e w foTf doty of oonunuding offloer. stoppoges, A. W. 185. 

Deetmotion of rBOords; 

Public, form for ipeoUliniUoa App. 4 (IID 854 

Detoched ofBoers or men: 

Marue Corps, aerring with Aray. subjeet to military low, A. W. 8 App. 4 (e) ........ 888 

Navy medical personiMl, serving with Aimy, sub)ect to mllliary law 8 6 

App.4(c) 336 

Detached units: 

Appofotment ot oourts-maitlal for, A. W. 8*10. 

Term tleflnod and dlssussod 88 8 

Detention pay 

Imposed only on enlisted men 108# 04 

Maximum limits of punishment, A W 14 104 6 06 

Direct evidenoe defined and explained 1188 111 

Direct eiamlnatioo. Set Wltneame 
Dischargo' 

An retoane from offenses in previous enlistments 10 8 

As terminating eourb-martM Jurisdiction, exceptfons 10 8 

Before expiration of term, by whom only granted. A W 108. 
rertlflcate of, to be given enlisted men, A W log 

Deserter not entitled to, from custody, because of unauthorlxed arrest 0 1.1 

Dishonorable See Disbonorafale discharge 

Former, character given on. mey be Introduced by accused 70 tf 68 

Former, evidence of. In determining punishment 70 a 66 

Habeas enpus See Habeas oorpus 

Honorable, as remission of suspended sentence, A W 53 

Honorable, does not release from oflensw In other enlistments 10 B 

Liability to trial by oonrt-martkl after, cases eoumeratod, A W 2<r>, 04 10 0 

Obtain^ by firaud. cancellation, punishment 10 8 

Df officers, bow only effected, A W, 116 

Disciplinary barracks as place of oonfloenicnt 08 B1 

Disciplinary pualshment 

Admonition and reprimand not always to be considered as 106 1U3 

Apiwal, manner of maktng, prooedare tboraoa, A. W. 104...........— ................ 108 I05 

As idea in bar of trial — We 14 

Antborlsed puniibmeats by way of, ooumarated IM 104 

Basis for, general oonsideratioos governing, A W. 104 l88 103 

Commanding officer may treat charges as InvolviDg case only for 0 31 

Delegatloa of power forbidden; ouallflcathin 108 103 

Demand for trial does not require preparation of chargee.. 10 108 

Demand for trial onder A W IM may be noted In preferring charges 27 17 

Execution, suspension, and vacation by inimedlate commanding officer 108 104 

Hard labor, when may be imposed i06 104 

Kinds which may not be bniweed 108 104 

Limits of powtf In time of war 106 104 

May be shown by accused on later trial, A. W IV4 TVs 67 

Minor offenses defined and onnsldeiad - 106 103 

Mitigatfoa or reminfon In general 108 10ft 

Of officer, wben permitted, compatible with rank, A> W. 104 106 104 

Procedure in general 107 104 

Record of, bow kept 168 106 

Strict enforoeaent of.— ............................................................... 106 104 

Dtooredlt, conduct teodlnf to bring, etc ; definition, dlaoussbm, proof; forms for speetOea* 

tloaSiA.W.M 108 10 

App. 4 (181>167) fB4>07 

Diriiguiluf wttb vitriol, etc., form for epeelOcatlow ......... ........App. 4 (IM) 07 

Dfabonsnbla dlMbnie. 

Swefse DbolMros* 

Appraral of wateM of, oonslderattoiis fonratag 08 0 

Ai temlaatiBg all lobsirtlag enlistmenis, 0 8 

ConsMeratloBs In approving tentenoe of 08 0 

Oourt-mfirtial Joris^loo of prisoner alter, for oflenst while loidlar 0 8 

Final tadorsemeBt OD service record u pto^ oC... U8 141 
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Dtsbonorable dtocbarse — CoDtlnoed 

Oeneral oourt-oiMtiAl only may adludge. A toe. 

liegfdsentoooeuponcoovlotfonuader, A W tti Par 

Limit oltlma of fuspeniba.... M g3 

Mlttgatlon of Bentooce olouo of, not poflalble, with other punbhmonM, permlesiMe ... 87 0 77 

Previous oonvictloofl. Ato or more, M Mithorlsinie Sue B.. 104 e lai 

Previous oonvlotlons of geoeral prisoner as affected by 79 « 66 

Beview of sentenoe by board of review and Jud^ Advocate (lonoral, when neoes^^ary, 

A. W. Mb. 

Sentence of can not lie niltlftated 876 77 

Suspension See Buspensloa of sentenoe 

Table of offenses which subject accused to io4 e 07 

Disjunctive, use of in pleading Improper 29 6 19 

Dteniis^l 

Additional punishment may be Imixised under A. W. £6, 57, 52, 85, 87 103 a 92 

Additional punishment may not be Impoa^d under A W 95 103 a 92 

As tiTTDluating coart-inariiat Jurlsdiitiou. i‘ieeptiona 10 9 


Cadet, aeiitemv requires oonflrmation by Pn*4idcnt. A W. 48 
Discretionary punishment— 

Dueling or falling to report duel, A W 91 
Officnr making unlawful enlistment, A W 56 

Ofllcrr or codot breaking arrest or cvnipifig from ronflnement. A It . 60 
Offlirr refusing delivery of dvIloffundfT, A W 74 


OflliwT refusing reparation of wrong, A . 89 

Oeneral court-martial only can adjudge, A. W. 118 15 11 

Hard latMW Imposed on offloer only with .. 103 e W 

LlahdUy to trial undtv A W. 94 after... 10 9 

Mandatory punishment— 

('onduot uulKMXimlog offloor, etc , A. W. 95. 

False muster. A W SO 

False mums, A W 67. 


Oflloer drunk on duty in time of war. A W. 86. 

Officer Inlerwited in sale of provisions. A W 8? 

Offlocr using disrespect to President, etc , A W 63. 

Ofoadet, oonflrmatioD by Preaidont nen'ssary, A W 48 

Of officer for cowardice or fraud, how published, A W. 44 . 94 88 

Of offloar, how effected, A W llA 

Of officer, when oonOrinatlon by President necessary, A H 4S 

Rc\iew ofsentcaoe by board of review and Judge AdvocaU' General. Hb«ii necessary, 

A M 90b 

Susjicoslon of seuUmoe until pleasure of President known, A W. 6i 
Dlsobedlenoe of orders 


('ourt am not punish Its members, faow punished 88a 27 

Falling to obey order; fonn for speciflcation App 4 (189) 395 

Failure to oomply with general or standing orders under A W V6, not under W. 01 . 1346 149 

Ultigallty, as dofense, iiUKibordliuitlon notwitlistanding 134 6 149 

Of superior oflloer, capital offense at all times, A. W. 64. 

Of suporior officer: dsAnltlon, discussion, (iroof, form for speciflcation, A W. 64 134 6 148 

App. 4 (38) 912 

Of warrant or nonoommlsirioood officer, dl^usslon, ivoof, form for siicoincatioD, 

A. W.6B 1886 

App 4(31). ... 

Dliobedlenoa of otdeta into arrest, fonn (or apeeiftcatlon, A W 68 138a 

App 4 (37) 

Disordeni and neglects to the prejudice of good order and military discipline 

Deftnltloo. (Usouasltm, iwoot, tomu for speclfluattons, A W. 96 162 a 187 

, App 4 (121-167) 364-287 

Xiamplas in the oaae of offleem and enlisted men 1520 187 

No nogUgeooe can bo charged where no duty 149a 166 

Dlaorders, power to quell, discussion, proof, form for spcclfiodion, A. W. 68 138a 153 

App 4 (87) 948 

DlsqiuUlfleatioo of member. Sk Challenge 

Diarespoet toward President or other officials, form for spedScatlon, A W 62 

App. 4 (33) 941 

Disieapeot toward superior officer, definition, dbcussimi, proof, form lor speelflcatioii, 

A.W.81 

App. 4 (34) 941 
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Dbttlet at Oolnmltie. 

Code of, u bests for penltentlerr sentenoe end dumtlon of teme, A. V, 42, M. 

Befennee to lew of net pennltted to determine whether set oenunltted eleewhen Is 

crime UI« IM 

Ulrltlon eommender 

Confirnietlop of dlswilssel of oflleer in time of wer, A. W.4L 
MItigetlon or remission dSEntenee by, A. W. U. 

Teotlsel or teirltorlel, mey Appoint geastel oourte, A w. g. 


Dooumentery eeldenoe 

AuttaentlcetloD, method of ... lldb 120 

Beet evidence of lie own oontoats end mum be Introduced lid a 118 

Books of eoQount, rotas ee to edmissiblllty of 118a 122 

Bulky evldenae need not be forwerdsd with oheriiiis 32 21 

Copyofcriglnelessubetltute 78 e M 

Fingerprints, verified by eipert- - ^ 1118 122 

Femerdlngwlthcheigee, eioeptloos 22 21 

Bendsrrlting, proof of genninenees- - 1168 12ii 

Heersey rulse See Ueersey evidence 

Listed end piece where found on cbergr sheet -App 2 233 

Mepe, photocimphs, sketchee, etc . ee to locelltlee, wounde, etc IM 8 122 

Mtrkinc for Idcntldcetion end epfiendlng to leeord 78 e (li 

Memomnde. kinds, edmlssibillty, proof. 112 8 124 

Method of ptovinf contents IIAO 118 

Objection OS not from originel eource, when deemed waived 117 s 121 

Objection to evidenee of contents, when deemed waived lids 12U 

Objection to Kenuinenees, when deemed waived 116 8 120 

Of pret lous oonvietianB, nilee for admission TPs do 

Ofliciel writliiits, when admissible 117 0 120 

Pleedlnc of a written order or oUigetlon 32e 12 

Private letten, proof of ienulneoMS .1168 120 

Ptuef of duruments lest, destroyed, or tnn not be produced, by copy or oral testimony . 1166 112 

Public records; originels not required to be produced lids 112 

Sboa 0 accused on InvcetiiDstion 88 e 28 

Stipulation ss to contents of document... 1268 13? 

Subposne to prodoce, detailed deecrlption, penalty. A W 22, 21 27 8 87 


Testimony as to geneinl reeult of large collection of documents Instead of prodnetlon . 116 e 112 

Double Jeopardy See Farmer Jeopardy, 

Draftees subject to military lew. A, W. 2. 

Drawing, etc , weapon tgeinst enperlor oIBcer, term lor specIBratlons, A. VI 64..-. 

App. 4 (28) 912 

Drawing weapon, etc, on order Into atiost, (orm for specIBcntlotis, A \V. 68 


App. 4 (87) 243 

Drllle not Impoaed ggponlihiiieiit — 102 22 

Dropping from toUs: 

Liability under A. W. 24 eoutlnuee after, A. W 24. 

Of offioer abeent tbree montbi. A W 118 

Drnge, Introducing, nalng, poceeesing; fonns for apsvifieatlona App 4 (148-141) 266 

Drunk on duty (officer)' 

Absenoe from duty due to dnmkeonees dletingulsbed 148 182 

Definition, dleenselon, pnof, form for eiwcUleetloD, A W. 22 148 182 

App. 4 (70) 247 

Drunk on poet fsentlnd) 

Definition, diaenjiloa, psoof, term for ipaeUeetlons, A. W. 82. 148 ■ 162 

App. 4 (71) 247 

BpeoMe Intent not noaeosiry 128 1 188 

Dnmkaniiesa 


AB drfBiBe, dieenssed 1286* 

As datenee to eemnit with Inteslt tn murder. 1421 

Evldende Of, M hearing on ipeaUs Intent J22a 

Form far apeeiacntlenB App. 4(182) 

In pubUo plaee, form for apeeifleetloiia App. 4 (118) 

Priaoner, drinking llqaor with, fonn for qieeUeitlen App. 4 (U7) 

Friaooer found drunk, Ibrm for apeeUleatlotu .App, 4 (111) 

Sobetltuta for word "drank" Impeoper In pleedingi 20 a 

Daalliig, aghttnt or promoting; formefiVspeetSoatitnB, A. W.H ...~App. 4 (2940 


126 

172 

116 

233 
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Aots In pwtonoBnee of» Jnsttflftble bginlclde 148 « 168 

Drunk on. Set Drank on duty; Drunk on post; DnmkauiBiS. 

Rentoratlon to, nutlioiity oompotent to order, A W. 62 

Suiponston frorn, dtsousned, appEoprloto for sUfl offloer.. .............. ............... 1088 05 

UnoondltloiiA) restrlotton to, w oondonatioo of detertion 60 ft 64 

Doty, neolect of Sire Illsordors and neglecU, ete 

Dwelling bouse as Bubjeet of buntUry 140 4 168 

Dying doolamtlon as oxcoptkm to hearsay rule 116 «. 148 o. iio a iiA 164 

167 

Efleots of deceased persons, dUposItton of. A. W. UX 

Election, motion to oompel not allowed 71a 5S 

Bmbesxlement 

Defined by sec 00. Federal penal code, punishable under A W 06 162 c 180 

Definition, discussion, proof, form for siMcUtetion, A W t8 140 8 178 

App 4 (06) 3B0 

Dlaeharee as not terminating ]uriadietlon laeertaln oases of, A. W. 04 10 0 

Larceny dlvlinguUhod...... — IMg 172 

Of military property under A W. 04, form for specifications- 1601 184 

App 4 Oil) 262 

Of post exchange, company, and other noaniUtary f onds, liability of cdDcer after separa- 
tion, A W.04 1601 166 

Statute of limitations, three years, A. W« 80. 

Emergency forces 

Ellidblllty fur court-martial duty Ooiirts-martla)~>Member8 

Forms for charges and speelAeatlons appUoable to ...... -App 4(e) 986 

Rank, preoedonoe, command, when serrlnf with Anny, A W, 110, 120. 

Bubjeot to military law, A. W. 2. 

Enemy 

Giving IntelUgenoe to, when not spying 148 167 

Military Jurisdiction over tenitory of. 3 1 

Mtshehavlor before, definition, dbcnnlim. proof, forms for specifications, A W 76 141 156 

App 4(44-6.')) 844-246 

Believing, corresponding wllb or aiding. lonz» for specifications, A.Y^.Sl 

App 4 (63-65) 346 

Spying, definition, dlBc.iiRslon, proof, form for specification, A W. 83..... 148 167 

App 4(66) 346 

Enlisted men 

See o/«o more specific titles 

Arrest or oonfinement, bow effected 80 14 

AuthorUod punlshmenUi b) courts-martial 108 d B3 

I'Xtall to serve as atcnograpble reporters 46 e 86 


Dincharge, certificate, before end of eolUtment. A W. 106 
Disciplinary punishment See Disciplinary punbbment. 
Funds of, omboulement by former offkcer. A W 04 
Included under word **ao1dler,'* A 1 (ft) 

Oath of enlMmenf, A, W JOB 
BubJiM^ to military law, chwsei enumerated, A W. 8. 
Time lost to be made good, A W 107 
Enlistment: 

('ertaln Articles of War to be read on. \ W. UO. 
Fraudulent. See Fraudulent eDli^tmcnl 
Oath of, A. W 108 


Offenses committed in prcvlou.s. a^ affectod b> dlvharge .... 10 8 

Time lost to be made good, A )IV 107 

tTnlawfUl, making, form for spoclflcatlons, A W. 55 App 4 (8) — .... 330 

Entry: 

As element of burglary - - 

As Anient of hoiisebmaking - - ** 

Equipment, wnmgfully dlaiwslng of. discussion, |Mw»f» form for specifications, A W 84 . 144 a 158 

App 4 (68) 947 

Equivalent ptinlshmenla, table of 

Errors not Invalidating trial, A. W. W ft 74 


Bseape; 

Attempt, tern for specifications App. 4 (188) 

Conspiracy to effect, form for K|)ociflcatioos App 4(138). 
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Stem oonOnonwat: doflaltloB. dlaouialaii, proof, form tot tpOQlfleotknii, A. W. €B 13B 6 IM 

App.4(88) 248 

Jurisdiction not aCfeeted by, after omlcniiiiBt.... 10 9 

Suflering prisoser to aosps, dliwiMtfin, proof, Iona for spedfleattoos, A. W. 78. 140 o, 6 184, 188 

App.4(42) aH 

Espioiuwe Su Spying. 

Svidcnce 

In connection with • perttonlorsiibfeeC, Mctbeepedflc tMe. 

Additional may be required by court 78 a 

AdmlBslbtlity; court may eiotude Improper, on own motion. 78 a 

AdmlielbdUy, must be material and relevaot..... Ill 

AdmkBibiUty, IrreloTaBt, when admitted provisionally^ ill 

Beet evldenoe rule 118 a 

Boardofreclow,functlottof,areepeet8 App 1 (A. W. B0H» note) 

rireiimstantial and dlreeC, defined 118 b 

Clemency requeeU eubmltted by defense iu>t sovemed by rules of. 81 

CorroboratlOD Stt Corroboration. 

Data as to service, etc , of accused...... 786 

Depositions. Ste Deporitioos 

DoeamentafT evidence S$« Doeumeatery orldenee 

Former discharges, character given on, may be sbowD by accused 78 d 

Hearsay. See Hearsay evidencp 

Judge Adrooate General, function of, ah respects -.App 1 (A W. note) 

Order of latroduetlon. general prlnclptee 41 e 

Papm not in, not shown members of court-martial. 41 d 

previous ctmvietloos of accused .............. ... 78e 

Proof beyoBd reasonable doubt of errtatn eesentiale 41 e 

Punishment under A W 104 may be shown by accueod 78 e 

Receipt of, for consideration of punishment . 78 

Relantion of rules on Interlocutory queetioiu other than ohallengfa Ill 

Reopening caae to receive additional testiuiouy . 1210 

Reviewing authority may weigh . H7 6 

Rulea of, appileatkm, is general ill 

Buies of, tn United States district courts ill 

Statement, unsworn, of aecuaid la not 76 

IVltnesHB 6ife Wimeosee. 

EsceptioDS and subsittutlom' 

As to words, figures, datea, fdaoee 78e 

OoUty by, of offense barred by statute of Umltatioos, procedure 78 ■ 

Lesser Included offenses 78 c 

Bxcuasbie homicide defined indesplalned,esamplos.. 148 a 

Execution of sentence See Deetta sentence. Fentence 

Executive order promulgating manual 

Bxpaditing trials; duty, penalty, form for specification, A W. 70. M 

App, 4 OB) 

Expert wltnesMS’ 

Defined 118 6 

Employment of 90 

May five opinion evldenoe.... 118 6 

On fingerprints.- 1186 

Bxtennatioo 

Character on former discharge. 78d 

Drunkeonees as matter In 138 e 

FaDuretoread Artldee of War to recruit 136 a 

IfDoranoeoffaetoroflnwaBiDOttertn. 138a 

PunlsbmentuodegA. W 104 . 78e 

Statement by ercamd to eoort 76 

Extra fatigoa, Hm^^dE fMpUaary punlsbmcst, A. W. lOl. 

FaiUiig to obey ordw, form far epedfloatlon ........App. 4 (189) 

Falhirt to pay dablar ' 

Fesm to apettfieatloB under A. W, 86. «... App, 4 (14D) 

Oaev*! offenae under A, W. 98, tonu tor apeciflcatloiis ......App. 4 (117, 118) 

FaRunto plead treated M plea of not fulHy, A. W. 31 90 

FoOmre to render report of pEtaonere, tom for epodfleatton, A. W. 73. App. 4 (41) 

fltoa atom, occBstoolng; dtoenalon, form to tpoetfleattoo, A. W. 78 141 a 

^ App. 4 (81) 
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Agreement or oonsplrecy, duAnltioa, dlaoii»ioQt proof, A W M . iso e 18S 

Courl'intrti«l ftfterdlaohante upheld hjr United Stetes court.. App.l (A. W.M, note).. lo g 

CourUmnitiat JurledIctloD not terminated by dlMbarge, A W. M 10 8 

Delivering loM than amount called for by reoelpt, dtscuttion, proof* A. W.94«. IGOf IQ 

FalM oath, dlaeuMloii, ivoof, A. W. 04. laoe 188 

Forgery, etc., of signature: definition, dUoussion, proof, A. W. 04 ISO / 183 

Forma for s)ieclficatlona App, 4 (lOl-lDO) 8B0'262 

Making or causing to be made: definition, discussion, proof, A. W. 04 150 a 180 

Making or delivering receipt without knowledge of ltd truth, discussion, proof 150 8 184 

Making, asing, otc., (else writing, definition, discussion, proof, A W. 93 150 d 182 

Prosesting or causing to be presented for approval or payment: definition, discussion, 

proof, A. W. 04 ISOO 161 

Statute of ilinltations, three years, A W 36. 

Faiv muster, forms for spoeifleatlons. A. W 56. ..App. 4 (4^10) 380-240 
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Xiijurtw to property Su Injury to property. Military property. 

Of charKca. Sm ChaTRoe and sporlflcatioua 

Of sudden* TicdeDti nod unnatural doatha, by auremary oourt. A. W. 113 
IiWRUlaritlro, effect on oourt*martlal proooedlosa, A. W. 37 gy g 

Jeopardy, former. Bit Former Jeopardy. 

Joint offennoa. 

Bte atm Aooomplbse; Conaplraoy, 

Aicrerment to deaert properly eharyeable as 

1>c«enion not property fftMrteabie aa 

Each mvaied retains all rlgbta on Joint trial 

Flmlmen In oaae of Joint trials 

Kornw ftjr apeclfloatlona 

Motion U) iierer by one or more Joint accu'ied.. 

NiN^dkiMi repetition to be avoided in joint trIaU 
Ordrr iiromulgatlnit result of trial* ooples of 
StaU'fnont to eourt by one accused not evidiooi* acaiuat amitiibr 
Jndfte aiJvocale 

Hlaff Sre Staff Judge advocate 
Irial Air# Trial Judge advocate. 

Judge Advocate Oeneral* Ttia 

Advire to revlairlag or eonflrmlng aathority on Mvertty of aentenro or Irgality of 

flndlngs ... App 1 (A W 50H. nolo) 

Boar>l of review, oonalltuted by* relations with, A. W. 0OH 
Branch oincps, when published by. A W 0034 

Oenoral court*nartla1 rroord of oourt appointed by rrcaldent transmitted by trial 

judge ailvocate to* A W. *S S 5 e 

Oenctal oourt-martial records ttmosniiUed by reviewing authority to, acoompaaylm; 

pa|M«rs. A W 36 . B7e 

Biding of insufllclsocy makes submission to President unniMNMsary, procedure 

App I (A W 60H. note) 

Bolding of htsuflleleQcy, with board of review* prevents rsooustdoration . ... 

... App 1 {A W, 6034, note) 

Law member an olBoer of J A Q. I) . when available, A W g 

Keriwenee by ravlewlttg autbortly to, for advice before action 

Reinrt to* el lenrloa of writ of hab ea s corpus 

Reports to BeereCary of War conftdvatial .... 

]t«<vlew of records of trial, A W 43, 50>4 

8on(cnoe actod upon by* must be one eimited . App 1 (A W fi0V4, note) 

Jodge Advocate Qeoi^*a Dspaitmeot’ Officers, admiul^iration of oeths* A R 114 

Judgment .Sm Findlogs, Sentenoo. 

Jiidirial notlor 

rotiri umially asked to take .... ... 

DoAnod* principal matters for* enumerated. . .. 

Kvldonoo may be offered of fMts subject to ... 

JurlMttctkm 

Military* not genarally territorial, esceptioDs ... ..- 

Military; seuree. eier^, agencica 

Of owirtS'inartlal. As* Courts marl ial aad l3««pfrt/fr roori. 

Of courts of Inquiry See Courts of Inquiry 

instlflalile homicide defloed and expUlnod, camples. 

l.4tftnny* 

I>eflnltlon» dlseunlon, proof, form for spcciflcatioos, A. W. 93 

App 4 (94) 

Dbtineilon between custody and possession, examples 

Emljutafement dlstfogulshed 

Intent dlHcuseed. 

Intent, necessity of speclfie 

Of niUliary property, dlaeussloa, proof, form for specl&oatlona, A W 94 

App. 4 (110) . 

Prcwtmptlop from peesesston of stolen good<. 

Reocivlng stolen goods* form for specifluelion App 4(160) 

Return of property no defense 
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Larcpoy — Oontlniiad. Far. Page 

Robb«t 7 alwft 7 >lndudMdcm«nUof..- 140/ 171 

Bale ot flame property, is evidence of 140 f 178 

Bale of flame iffoperty, wiles joined llOy 171 

Binaleneas of oBenee altbooitb erticlos belcaa to Roveral persons I40f 171 

Btatate of limltatioafl, time yean, A. W 39. 

Taklni and oeiryiiiR away seoessary, eiatnpjefl 140 f 171 

Treepaafl nooQBiary, examplee 140f 179 

Valaeef property, Inrcrence as to... HOg 178 

Lav member* 

Absence, prooedim OB S8e,5ttf 98 80 

Appointed from J. A. O. D , if available, or of specially QualiHed oflBoer, A. W. 8 4 e 8 

Cballeofe, does not role on, A. W 31 51 o 30 

Cballeoae, not subject to, eioept for cause, A. W. 18...... 58 a 44 

Designated flpecfflcelly In order appointlnf court App. 2.. 281 

Examloatkm of lonncr reoord on r^eering, wboo permissible. 84 70 

Finality of ruling by, on admission of evidence, on other questions 51 d 40 

Form of ruling 51s 40 

Inquiry befme mllng, as to (acts and law Mg 40 

BepeUtico of final ruling not necessary 51 d 40 

RoliiiiB a|Km Interlocutory qaesUons, poaen and dutlc),, in RiDeral, A W 31... . 40, M 2V,39 

Rigbtsinocirtatn respects like those of other menben. ... I8a,40 37,30 

Boated on left of president 54 49 

hm of nations. Sti International law. 

Lawof war, coneumDtjaiisdIeUon of military tribunals, under A W 15. 

l^aytog doty upon twinging In provisions, form for speclflcetion, A W 87App 4 (73) 347 

Losing queetlonfl* 

Ambiguons, misleadiDg, and soggestiva qaeations. 131 s 130 

Court, duty of, respecting 121 s 128 

Defln^ examine, exceptions to role against... 131s 138 

Tsnpee of qiMfltions not considered flfl 131s 138 

Wide latitude allowed In drpositUnu 119 a 123 

l«eavlng poet before being relieved, dianusion, proof, form for specification. A. W. 86 146 e 161 

App.4 (79) 347 

Itssaer hududed offenses 

Attempts as part of ofBeose charged, llodlngs under what article 786 64 

Deeertion includes absence without leave 78g 65 

Finding of, dbeuBsed — ........... 7Bs 65 

In manslaughter U9a J67 

la mayhem 140 6 167 

In morder, examplee 148 a 162 

In rape I48 6 165 

In robbery 148/ 171 

Letters: 

£lee atie Documentary evMenoe. 

Method of authentication 118 6 130 

Prcaomptfcm as to receipt of properly mailed 118 a 110 

Life frnpriaasuneDt* 

Or death; mandatory for murder or rape, A. W. 89 1080 92 

Sentence requires three>foui1iii rote, A W.4S 806 6h 

Ligbiboiiee Service, personnel when sutdect to military law ... .App. 1 (A W. 9, note) .... 904 

LfmitatJoos: 

Maximom limits of diadpilnary punishmept, A. W. 104 108 104 

Maximom limits of punishmeot, as set by PreeMent, A. W. 45 104 95 

On pontobmAt by genera] coort-martial, A W. 43, 45 108 e 92 

On ponlshinent by special coorta-martial, A. W 18 108 6 99 

On pimlflbmttt by summary eoorta-saartia!. A. W. M HR 6 98 

Time. See Btatote of Umiutlons. 

TriahL Sss Former jeopardy. 

Loaiag mflitary pnmwty; definitioB, djewiselntt, proefc km for speriileatliin, A. W.84...- 2446 159 

App. 4 (68) 947 

Logs or degtruBtioQ of record of trial before action of reviewtog anthorlty 886 78 

Math prenmpUoD 86 to receipt of... ii2s no 

Maktog tsise arnlgmrwat of dalm tor pay, form ter spedficatlop App.4(U6) 9S8 

M akfnf Islie ck l a a. Sis False efahnt against United States. 

MaUngfMiamiiBter.foRiiflferipedfioitloiii, A. W.se... . .. .. ... Jkpp 4 (4*10) B9.8I0 

Making false cOoial etetameDt, tom for apaetfloMion, A. W. 98, 98. App. 4 019. 141) 958,988 
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Pv Page 

Making lilsa rnturnt. fonnA Ibr apedfleatlotu, A W. 57 App, 4 (li) .... 240 

Making prohibllMl enlistment or muster, form for spedficntitm.. App. 4 (3) 230 

Makhig moelpt without knowledge of fiBCts; fona for s|wci&catloo« A W.04..App. 4 (109) ... 262 

Malioe* 

IhfltuMi andesplelnod — — 143 a 163 

PresiinKHl from 1190 of daadlf waapoQ. 112a 210 

Mahngerlng. form foripeclflcatlon under, A, W 96 App 4(127).. 251 

Mandatory aentencse. 

^ a/M Death wntanoo; Dismissal 

Ueturn of record involving, for reoooslderatlon, A W 40 27 ft 76 

Manslaiighler 

Are afro Homlolde, Murder 

Aa p|i» In Imr of trial for murder ftg 61 

Dennltion, fJIacuMlon, proof, form for speclflration, A W. fiO.... 140a 265 

App 4 (m 240 

Dying declarations, when adnilsalblo in trial fur . . .. I40a 167 

F.xaniphw of adequate and Inadequate provocation 140a IM 

Examples of culpable nogligenoe In doing lawful act 140 a 166 

Intent, distinction liotwoen murder and 140 a 165 

Involuntary, defined and dieeussod 140 a 166 

Involuntary, in commission of act. unlawful but not of evil nature 140 a 16ft 

statute of limltatfoos, three yearx. A W 39 

Voluntary, defined and dlMcussed. . 140a 165 

\ olimtary. Includes assaults and attempt to commit 140 a 167 

Manual for (^nirtx-Maitlal 

Kxi'ciitlve order promulgating DC 

liitroiliictlon vn 

Koadlng of pertinent fiarts to eourt*maitial 75 ft 50 

1 able of contents m 

It hon to bo supplemented by decisioos, iwecedents. etc 41 r, 12ft S8t >40 

Meirt, phcuigraidis. etc., rules as tc admlBslblUty lift ft 122 

Marine r<iriis 

(Vimmand when Aervlng with Army, A W 120. 

( (MirtK-martlal may try certain offeiues ogalost naval law ft ft 

Form for s(Mclfloatlon when serving with Army App 9M 

Offlocn and enUsied men, when subieoi to nifUtary law. A W 2 ft 8 

Offleors, when competmt to servo on oourtS'martial, A W 4 4 a 2 

Marking body as puofrlinieBt prohibited, A. W. 41 108 *B9 

Manlage S€4 Husband and wife 

Martini law defined ft X 

Maximum punishments 

Disciplinary punishment, A. W 104 . . 10ft 104 

Tilmite praeorlbed by Preeldeoi es aficctlng capital offeuset 14 10 

General couita-martlal.^ . . . - lOfta 08 

Rficclal couita^nartlal, A W 13 103 ft ftft 

Hisninaary ooorts^artlal. A. W. 14 . IQftft Oft 

Table of. prescribed by President ... 104e 07 

Mayhem' 

Definition, dlaouaslon, proof, form for apeeifleatton, A. W. 03 140 ft 167 

App. 4 (80) >40 

baaser Included oflensea 140ft 107 

Belf'Xnalming, forms tor speetficattoos..... App 4(161,163) S67 

fitntifte of limitations, three years, A. W. SO. 

Medical hoard. 8m Insanity of accused. 

Medical examination as not violating nde agidnst •elMDcrlmlnaUcD 122 ft ISO 

MedU!al DofNirtinent, Navy, wlten members sub)eot to military law ft ft 

Members of courtS'Zuartlal flte Courts*mBrtlal and the epeolfie courts. 

Memoranda’ 

See ofso Documentary evidence. 

Two kinds, use, admissibility 110 ft 104 

Military Academy. 9m United States Military Aeadamy. 

MHIIary board: 

Prnsldeot orraeorder may administer oaths, etc, A. W. 114 Oft 94 

Refusal to appear before, penalty, procedure, A. W. SS — 97 ft S7 

Military oomintaknv 

Aftancy tor enrelsa of military Jurisdiction. ft 1 

CmieuReotJuriBdiotlon with oourt«*martlal In eertaie oases, A. W. 16, 80, 83 11 0 
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Military conmlsaloii— Gontlnaed. 

C<mrtt of inqqlry, roeor di of, when ndaliilble before, A. W. V. 

Pnrpon, natare, rake of tnetdm aad eeideace. 

Reporter. AiBeporter. 

Mlhtery depertmeat, oommender of: 

Appobitmeat of gneral o(Nirt»>inartiaI by, A. W. 9. 

CoDflnnatloD of eentenoe by, when required, A. W. 4B. 

Mitigation or lemlseiai of eentenoe, power of, A W 80 
Military dieclpUne, oonduet preiudlolal to; deflnltioo, diwuaeloo, pnof, Itanns for epedto* 

tloDS, A W 06 

App. 4 (121-107).. 

Military duty not impoerd m punlebmMit 

Military gorenunent by belligerent occupying enemy territory. 

Military Jurledlcttia 

Eserdsed through certain nenwwl tribunali 

Not ordinarily terrltorla], Ckcrptiona 

Soorcee enumerated 

Military law. 

Defined 

Prreona aubjeet to, A. W. 2 

Military prlsooera fke Prisoners 
Military property 
See elao Property. 

rtrcumstaotla’ evidraee as to OoTemment ownership 

Cmnpany funds are noi« under A. ^V. M 

lojorlng or loeing, through neglect, d^nltl<m, diaeuesiofn, proof, farm for spedflcMlon, 
A W,84 

App 4 (60) . 

Larceny, embetclemait, etc . dlaeuesion, prod, forms forapeelfleatlaaiB, A. W. P4 

App 4(11^111) . 

Misappropriation, etc , dlseuBekni. ivoof, form for aped&eatton, A. W. 04 . 

App. 4 (lid) 

Poet'eicbange fuode are not, under A W. pi. . 

PurchaeingorreceMnglnpVdge.discuaalon. proof, form for aiJM^flcatlon, A. W B4 . 

App. 4 (118).. 

Balling or wroocfiilly dbpoaing of^ deOnltloo, dlacuaekm, proof, form for apedfleatfon, 

A.W.84 

App. 4 (69). 

Buffering to be lost, etc ; definition, dlscueaion, proof, form for apeeifleatkm, A. W. BS. . 

App. 4 m . 

Military service, conduct tending to bring dlaeredlt on; defialUon, dleeoaslon, proof, fonna 

for spedfleations, A W . 90 

App. 4 (181*107). 

Military trfbunah 

Su cbo the apedflo kind of tribunal. 

CoDcurrent Juriadicatloo wKb oourtmaitlal, A W 15. 

Conteopla may be punlaheil by, A. W. 33 

Kinds of, enumerated 

Mffltla: 

Set also NaUonal Ouard. 

Rank, pReedenea, and c omma nd among regolara, rohuteera, ud, A. W. 119, lao. 
When ioMeet to military bw, A. W. 8 (a). 

Mbaor: 

Competaney of cbtld as wttnma 

Habeas corpus. Sm Eabaaa corpus 

Right of XTnlted Btatea to vreat and try deamter pamnonnt to parent*! rights 

Misnpprapriatlott, etc , of mlJttary property; dbonarioo, proof, term for spediiiiation, 

A.W.94. 

' App. 4 (112).. 

MbbAavtar before the muanyf ; 

DefinlttflD, dlaeomtefi^, B i0M|i | a i ' speDlllootieag, A. W. 76 

App.4(«-68)... 

OfMntbid. SmIMi I' .. 

MtorapnMoUtioD gmSm • „ (momlitf cnibtiMBt 

MltlwUoo- Sr . gr . 

Cotidn igllMMi'wbldi nur'nHBtltMKl ammuntwl 
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Mtlnflon — Contlnaed. Par. Puce 

IMHhonorable discbarKe ftlooe can not ba raitifatad ................ ....... 87 6 77 

l>i«h(monibl8 dla^arce with otbar poiiiahitMmts oan bamJticatad 878 77 

Included In power to order exeeocion of eemeace, A. W SO 87 6 78 

Mattnni considered bj reviewing auttaorltj 87 0 78 

Othcors who mag eserdse power of. A. W. 80. 

runKhment wbtob may be Imposed by way of 870 77 

MiMiey. taking of, on muster; forms for specifications. A. W. m App.4(8,0) 339 

Morning reixwt 

A Isenoc without leave, usual proof by 130 a 143 

Not complete evidenoe of desertion 130 a 143 

MoU<nns 

rontents of. admit nothing to Jivlsdiotion or merits 71 a M 

Klectlon not proper subject of 718 85 

Fimllng of not guilty, natuse. grounds, pracedura 71 d 56 

Sevoranoe. disouasion, proeedura 71 6 66 

To strike nut, nature, grounds, procedure 71 e 56 

Troatod according to their substance, examples 71 a 56 

Motive, evidence of, dbtinguisliad from obaraoier evidence . . 1138 212 

MiirdiV 

S^t o/m Homicide. Manslaughter 
('apiial offense at all times. A H 02 

CnnilrcnatioD of sentenoe of death required, by whom, A W 48 88 79 

Definition, discussion, proof, form for BpeclflcetioQ. A W.M 148 a 162 

App4(S6).. .. 349 

liyiiiK doclaratfoos, when admissible in trial for |48a 154 

*Tn time of peace'* defined .. ... tl8a 182 

Lesser Included offenses in .. . ]48a 182 

Malice aforethought defined and explained i48a 163 

Specific Intent necessary 126 s 185 

Btatiite of llmltstlons, none for, A W. 39 

Trintby ooun*roertlaUntlmeof peace limited, A. W 92 7 7 

Trial for, which would include manslaughter already tried, not proper 88 53 

Muster 

Oertain Artlclai of War to bo read <m, A. W. 118. 

Fabe. forms tor speelfloatlons. A W. 88 ....App 4 (f~10) 239>340 

Unlawful enUstment, form tor ipaolflcatlon, A W. 66.. App 4(3) 239 

Mutilating, etc , public zeoovds, lomi for specification App 4(133) 254 

Mutiny or sedition. 

Attempting to create, definition, discussion, proof, A W^ 68 . 186 a 180 

lleglnnlng or Jololng In, deflnUlon, dbeusalos, proof, A. W 66 186 8 151 

Cnuslng or exettlog; deftnltloo, disoussioii, proof. A. W. 66 186 e 161 

Confirmation of sentenoe of destta required, by whom, A W.48 88 79 

Failure to give intormatloo of; dlseusalmi, proof, A. W. 67 127 b 183 

Faihiretosuppreas, dtoousslomproof, A. W.87 137 a 1S2 

Forms for spedflcatlons ... App 4 (33 36) 348-243 

Penitentiary sentenoe for mutiny, when authcwlxed, A W. 42 . 90 a 80 

Rtatute of Umltatlons, none tor mutiny, A W' 89 

Undue force in suppressing as roinslaagbier 149 a 188 

Name* 

Allas, use of. In preparing charges .. App 4(d) 387 

Identity In fraudulent enlistment case, bow proved 129 141 

Idontfty raises presumption of identity of person lUa 110 

Of eoeuaod in pr^arlng ohargea App. 4(c). 388 

National Guard. 

Forms for ohargei and speolfioatlons applioable to .App 4(e) S86 

Oflloers not competent while ettendlng sobools to alt on oourt-martial 

App 1 (A. W' 4, note) 3M 

OfUceni, when oompetent to sU on oouit8*niartlal, A. W. 8, 9 4 a 2 

Hank, iveoedenoo, command when serving with Army, A. W. 119. 120. 

When members are subject to military law. A, W, 3 8 8 

National Home for Disabled Volunteer fioidlers, inmates subject to military law 

App. 1(A. W 2, note) SM 

Navy 

Artlokw of War not appHoableto; exerptlon, A. W. 8, 

Members of Medloal Department of, form for spedfloations. 


App. 4(c). 
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MMjr — OmMnoed. Par. Pam 

Mtmlwa or MwUoaiDapaitmaBt or, wlMiiiuliltet to military law 8 8 

OntosM or mamlwn Mon and oftor dot'achmaat lor tervin «Uh Anny, boir tcM, 

A. W.S. 

Nocleet ordoty. dba Dlwrdno and nealeoto, eta. 

NefUgoaoa, onlpabla. Stt Maoalaagbter 

Nolle ]iraaeqiil;d«fliwd,8iouiidat«,a<I«ot of antry 7S tA 

Nonaommlaaloned oOlam: 

Sti alM Enlbitad men. 

Amst or ronttnamant ol anllstad man, aa raatraint, by, »ben permitted » 14 

AwaulUnt, daSniUon, dlaoiuaioa, ptoaf, ronna lot apaciflcatlona, A W U 181 a 140 

App 4 (».a0).. H42 

Duobeying, dallnitton, diaoiitflon, prooT, rofmlor apeetflcatlon, A. W. Wl . . 1Mb ISO 

App. 4(81) 842 

Inaubardlnata oondnet toward, forms for apedboatloni, A. W. 85, US App 4 (Ab-SO) 242 

Power to stop quamtia, frays, ate , penalty, form for speelAmtion, A W 88 . 188 a 1S2 

App 4 (371 243 

Raduatlon to the tanka Sm Raduetlon to tbc tanks 

Bummaiy oonrt-niartial, when only triable by, over bis objaatlon, A. W. 14 18 11 

Not gollty. See Acquittal, Pleas. 

Notarise public 

Power to administer oatba. In nanatal M 8.s 

Powers of. when eranted oertain Army oAoera, A W. 114 88 86 

Koran. See Army Kune Corps, member of 

Oatb. 

flee alee AIDdavIt 

Additional eeiemony or acta to make binding aoth«lud 88 84 

Adminlatiation of, Inoonrta-martial, A. W. 18. 86 84 

Aflirmallon included In paragrapb 86, manual 88 84 

Afflimation, "So help you Ood" omitted In — 86 84 

Afflrmatlon where aothorlaed ineittded under 148 i 174 

Aotborltylondinlnister, aDdalaenumorated, A. W. 114.. 88 84 

Seposltlona taken befon mlllcary or dell oflioer autbortsed to administer, A. W. 88 .. 88 86 

Falsa. See False clalma agaliiat United States, False sweaciiig. Perjury. 

Form for, to cballenged member 86 84 

Form of various oatba, A. W 18 

Literal rollowing of prescribed Ibrm not essential 1481 174 

Membss end reoorder of court or Inquiry, A W too 

Neeeealty of, to ebargea, sioeptian . . . U 21 

Of enllstmeat, form, A. W 108. 

Order to sobordinate to prefer ebargea under, not legal, eaeeptlon 26 18 

P«Jnty can only be baa^ on requirament of . . . . 1481 174 

Prescribed form must be administered in courts-martial before person functions . . 86 84 

Bcqulrad in eaob ease tried 48 5 88 

Staging during administration of. 86 84 

Wlt n eese s at Investigation 36 a 26 

Wiinaieest reolled, not leewoni but mmlnded ofi eilect of Ibilan to mmind 121 s 126 

Oecupation of enemy's territory aa oierclse of military government 2 1 

Ofleiideia, delivery of, to dvfl suttaocitlen. See Civil autborlties. 

Oitensee. See Crhaas and oflenses. 

OFcringvIolaneetosnperloroBloer, (ormforapeelllcalian App.4(37) 242 

Officer 

la a paeUeatar capackf or wW referetee to a parUeahr efeaee, ess tbs ipseDle (Mr. 

Aneet or eenftnement. Bee Atimt; eonUneanant. 

Condnat nnbeoominc. See Conduct unbecoming an officer, ete. 

Definition of word aa "commissioned offleet,’* A. W. 1. 

Diadplinsiy punishment oC wbsn permitted, eompatibis wltb tank, A. W. 104 ... 188 101 

Dlsmiaaffi. SMDIamItaal. 

Pl s reapeet toward Fbdetal or Btate, lOrm tor s p esi lln atlon, A. W. 82. Afgi. 4(21) 241 

EUglbflttyteoourt-martlaldnty. ait Conitaenartial— members 
Oencnl, sen t enees respecting, to be eonflimed by Pissident, A W.4t. 
blarine Corps. See blaiiae Corps; A. W. 2; A. W. A 

Power to quell ftayi, dhsarden, etc.; penalty for disobeying, threntanlng, ete ; form 

for s p Sd M cetton, A. W. 88 . .. 138s IBI 

App. 4 (87) 148 

PtevlMmesnotetlsn not eonsMeted after tbrse years Hg ST 

Pnniabiinit. Bee PtuaUnasm. 

Bsllred. Ac Betlred mUlteiygitgsonnel, 
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Oflhvr— Conttaoed. Ptr. Fate 

6«nteai(». 6a Seoteneet. 

0eiMntkm from tbe serrloe, nMthod of, A. W. 118. 

Subject to milltwy law, A. W. 2. 

TeleKrtphiereportof8entMiceairectliigraiik,ooins!azM),ete., toTbaAdJutaotOeDeral 9B 81 
Triable by statute only by fteneral or special eoart, A> W. 16. 

Trial by geDetal court appointed at Military Academy (brMddoD, A W 12 
Trial by Interior, provision merely dlrectlnf, not sot^eci of collateral attack (A. IV 16, 

note) .App 1 - .... 906 

Trial by Inferiors In nok to be avoided, A W 16. 

Trial by special coort forbidden by regulatkm, A W 18 14 jO 

OfDoer commandlnR for the time belns, defined, example, AU46 67« 28 

Officer (oerdslng general oourt>martlal Jurlsdietion 

6a also Appointing autbarlty; Kevlewlng anihortty. 

Action by. In general, upon receipt of harass, A. W TO 84.86 22.24 

Copy of record of summary oourbinartlal mnt to 87 e 78 

Disciplinary action under AW 104 In proper cases . 34 22 

Tmties with respect to records of special courts ud reports of summary courts 81 82 

Final decision on availability of witness on Investigation 8flff 25 

Tower to sospend sentence snheeqoent to its ^rwova), A. W fi2 p# g3 

Records of special oourts-martlal forwarded to 87 c 78 

Supervisory powers over special and summary eooru 91 82 

Officer preferring cdiarges 8a Accuser 
Officers' Reecrve Corps See Reserve oiBcen. 

Official documents 

Authentication by seal of department I16e lie 

Hearsay rule, exceptions to 117 e 121 

H««rsay rule on fact of official report itself . 117 e 120 

Productfon In court ... ...... ... 1166 ISO 

Omissions In records, certificate by authenticating ofilocts as to . . . . 87 6 76 

Omitting to render returns, form for speeification, A W 67 App 4 (J2) 240 

Open court See rourts-martial 

Opening sutements to court by each aide 75 6, e 69,60 

Opinion evidence 

Sa ofte Expert wftxieeses. 

As to reputatkm, but not character, of wltnea 1946 m 

Defined and explained. . . . 1126 111 

OrderUee to assist respective couniiel . 48 87 

Onlors, oourt>maitlal See Court-martial orders 
Orders, disobedience of See JMsobedfence of ordere. 

Papers. 3m Documentary evidence. 

Parents of minor deserters, rights of 19 14 

Pardon 

Iteflnadfevidencoof, OB pleaio bar ... 66a 53 

Nolle proaequlis not equlvaleut of.. .. 72 57 

Power to mitigate or renjll sentence, A W' 56 37 6 75 

flelf-tncrlrntnatlon can not be claimed after 122 6 129 

Parole 

Breaking, form for spectflcatlon App. 4(169) .... 2S6 

Making known or giving difierent, forms fwspecIfloatioDB, A W* 77 App 4(65,66) 245 

Password; making known, giving improper, etc ; forms for speciAcauons, A. W. 77 

App. 4(65, W) .... 246 

Patlsnta, statements to medical officers or dvflfan pbyaieians not privllnred 138 e 181 

Pay and allowances: 

Coofi^naitla] oio not order setfnmeut, deposit, or conCrfbuUon 156 g 94 

Detantton. 8m Dstantion of pay. 

Forfeittirat Sm Forfeitures 
Stoppage. Ste Stoppage of pay. 

Paying amount Isas than receipt, form for spedfioatloo, A W. 94 App, 4 (lOS) . .. 852 

Peaee. 

DeUvotyofoffendentoetvUautbcrltlestatiineof^A. W. 74 ... .. U 9 

Dismissal of officer. In time of| only by eeptenoe M oourt'inarUal, A. W. 116 

Judicial noUoe of condition of 125 185 

MaxtaBom limits of punishment In penitentiary cassi, A. W. 45 

Repeated desertion In time of, penitentiary offense, A. W 42 90 a 80 

Trial by iXNtft-nuvtkit Ibr murder or npe limited In time of, A. W. 98 ........ 7 7 
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INDEX 


Pfliukl ood« of United States Par Pago 

As basis for p^itentlary aaateooe and duration of Bsnie, A. W. 43 90 a 81 

Bmbeeslement defined by section 90 of, punUhabie under A. W. 90 I03e 189 

Sections 2B&. M ro burning bultdiags, eto , set forth 153 c 191 

Penitentiary 

Instructtonsastopartloulu’, from War Department.., 00 a 81 

Oflensee for wbicb inutenoM may be executed In, A W.43 90 a 80 

Officer oonfloed bv may dropped (Tom rolls, A. W 118. 

Power to mitigate or remit sentenoe limited as to persons in. A. W 50 

Review by board of review and Judge Advocate General of sDQtuDCos to, A W SOVi 

Peremptory cballonge, right of, A W. 18 68 a,4 44.45 

Perjury 

Set aln False swearing. 

C o rrobor a tion of single wltnem neoifasary to oonviction 149 i 175 

Definition, discussion, proof, form for sped Acation. A W 93 . . 1491 174 

Apt) 4 (9r>) 350 

Materiality of false testimony, necessity of 149 1 175 

Statute of llmitatloiu. three years. A W 39 

Statutory, dbtif^isbed from iierjur> under A W 93 153 e IKO 

Statutory, form (or spectfleatioQ App 4 (iikM 257 

Subornation of, form for speclflcntion App 4 (IM) ...... 256 

Under Servicemen’s Dependents Allowance Act, ofTenne only under A W. 9A. 153 e 189 

Voluntary appearance no defense to 1491 174 

Penonal tntereet of commanding oOioer in sale of iMt>visious. form for siiecificatUiD, A W. 

87 Al)li4(7.i) .. 347 

Peraons acoompanying armies, etc 

Description in specification.. App 4 (r) 23fl 

When subject to military law, A W 3(i}. 

Peraons subject to military law, A. W 2 r 3 

Persuading desertion, diseosslon, proof, forms for specifications, A W 59 . .. 131 145 

App. 4 (16. 17). 241 

Petitioo for writ of habeas corpus Su Habeas tv^pus 

PliUipplcie LMands, return to habeas corpus m 155 19t 

Photographs, maps, etc . rules as to adniuslhllity 1185 122 

Physical examiuation 

Compulsory aubraiasion to, not aclMncrlniinadoa 1236 130 

Court may order accused to submit to 1236 130 

Physicians, statements to. not privIlegfHl 133 e 131 

PlIlage,quittiDg|)ostto. formforspeclflcatfon, A W 75 App 4 (52j 345 

place 

Deseripdon of, In speeifloatton ... Ap{> 4 (g) 337 

Jurisdiction of oourts-martiai not gcnenilly (erritori'U. exceptions ... 7 7 

Law of. as teat of llablUty to trial by oouFt*martial 152 e IBS 

Of oonfinemeut Set Conflnouii'ut 

Of meeting of oourts-marCial . . ... 36.58 37,42 


W’bere troops <m duty, when oumniandlng offloor may appoint special or summary 
courts, A W 9, 10 
Pleading 

See alto Pleas. 


Aliases, bow pleaded App 4(d). 

Change of grade, how pleaded App. 4 (r) 

Drafting of charge 

Drafting of spedfleatloa. in general 

Joint offoue, how pleaded 

App. 4 (f) 

MulUi^cation of diargea based on one transaction to be avoided, exeoptlon 

Name and drsoriptJon ofaacoaed App 4 (e) 

Nambenng of charges and Bpeclfloatloiu .App.4(6). 

Oral statements, how pleaded in specification . . 

Pla« and date of oflmse App. 4 (y) 

Statement in simple and oimciae language of tacts constituting oQcnso 

Useof oonJUBCttve or dlajonctlve in onespeelflc^ion Imjiroper.. . . .. 


Pleas. 

Suatea Pleading 

Admit, eaeept pies of guilty, nothing av to Jurbdh'tioa or merits . 
Ohange by permission of oouit. 

Oontradtotory idea as plea of not guilty 
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337 

SB 

18 

29a 

18 

37 

IS 

.. 

337 

37 

17 


336 

.. 

330 

SBC 

19 

. 

337 

290 

18 

296 

19 

39e 

18 

64a 

61 

^ 648 

60 

ra 
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FIaft»— Continued. 

QuUty— Per. pnfo 

Before luinmary court; eKplaiMtkm to noeoted................... 82 W 

CtaAngc to not guilty by court* when 70 54 

Bffcct off ia ndmiiwfon Mo 51 

ETldeocemny betaken nndertOggnTOtlon or ritenootton . 70 54 

Eiplanstion, when made to eocueed 70 84 

fiutement by eccusod M affecting, A. W. 21.. 70.70 54,01 

*'WltbeRit orImfiMlIty,** eqolireiaat to not guilty 78 c 04 

Is nbaiement-- 

Dednltlon, emnipta, prooedure if anstained 06 5i 

Is btr of trials 

ConatriietiTeooDdoDationofdeaeilkn — 00 6 54 

Dlaciplinary punlabment under, A W 104 . . .. 00 c 54 

Former Jeopardy. Su Former Jeoimrdy 

Former trial 08 83 

pardon, proof of: eonatructUe pardon 8Be 64 

Promised tmxDUDity. 120d 12.'i 

Statute of llmltatlona, A. \V 30 67 82 

Slsda cnninerated ... Me So 

Not gDiUy^ 

CbangebycouitofpleaofguiJty to, abec 70^76 54 t.| 

Contradictory pkaa a ploa of . 70 M 

miureo/refuMl ro plead trenied as plea of, A. W 21 70 54 

la a plea to tbe general iuue .... 70 M 

Right, legal and moral, to enter 6«co if aoruaadknoir^gnfir Me 51 

Not part ofarraigninent. . 62 4*^ 

One plea may be made apphreble to alt or to certain ehargea and apeciflcetlooa Me 80 

RefuMl or failure to plead treated aa plea of not guilty, A. W 31 70 54 

Bpeelal— 

Burden of proof on accused, exeeptiona Mo 51 

Certain oblectloiia not aubjeot of, enumerated 54 6 61 

Deebion on, is interlocutory qncatkm Me 51 

Keturo end groanda should be alated Me 50 

Objection may taa made otberwwe than by Mo 50 

Order inirblcb entered Ma 50 

heading to general Issue only vheo oeerruled Mo 50 

^oeedure when sustained.............. Mo 50 

Beooasideratlon of accimi on Mo 50 

Beveral, to eame speciflcation or charge Mo 50 

fiobstanoe and not dcalgitatiQii of, oontrols Mo 50 

Three kinds of - Mo 60 

Trial proeweding during pendency of. . . Me 50 

To the general baoe— 

AiwafTerofobleoUonnoiaasertedby apecialplea ... Mo 51 

Usual forms deaerfbed 7D 54 

To the Jurlsdictloif 

Nature, grounds, can not be valeed, asserted at any time 55 51 

View of reviewing aiitbortty should prerail... . Mo 60 

Pledge, tekbig mUltary property in; dfscusaion, proof, form for specification, A. W, M . 150 j 185 

App 4 (US) . 258 

Plunder, qolttlag peet to, foroi for apedfloetioB* A. W, 75 App. 4 (52) 245 

Police aecreta as privileged oommuDlcattooa 128 6 131 

Polygamy, wlfo mey testify Bgaisst bosband eceuaed of. . 180d 125 

Po BB a aa lon end euat^y dlsiinguiibed. 142 g 172 

Poet: 

Jadidal notice of egfstenee, location, ato. 125 185 

Power of commanding offloar to eppedst apeeftf and summary courtS'Siaitfol, A. W. 

2.ia 

QuittlsgtopluBdarer plUaie,fonn for apeeiAoation, A. \V 75... ..App.4(S3} ... 845 

ReatrhAlostoUmlUaBdladpUnarypanbbffleat, A. W. 104 105 104 

BcoDttaHl. BeeBestlml 
Poat eiobange funds: . 

Liability of offleer after dfsataame for embecstoment of, A W 24. 

Net military property under. A, W. M ... ... 1001 186 

P refotance in appointment of ciTOian teporter to honorably dlacberied wWlera, etc 45a 15 

Pnmadliatioti. latent. 
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President of oourt-mfirtlttl: 

See al$o CourtS‘martial>-iiiomben. Pv Pag* 

AdmlnWters oath to trial Judge adrocato and auietaoti, A W. 19 9S 84 

Administers oatba for administrative purpoees, A \V IH .. M 84 

Announces closing or opening of oourt ... . . 50 39 

Annousoes result of challenge 68/ 47 

Autbentlcatlon of record hy; absenoe, etc , A W 33 85 6, 66 72 

App 6, 7 . aOO. 371 

Calls court to order, directs seating of certain perHuns. 64 42 

Duties in general, described 39 

Explanation to accused of plea of guilty. 70 M 

Fixes date and hour of meeting, notifies trial judge ad\orato 53 43 

Porm of ruling 51 e 40 

General court-martial — 

Objoction to ruling, procedure upon ..... .... 'lie 39 

Ruling on interlocutory qucdtiona in absence of iasr tuornWr 6t a, e 39 

Inquiry before ruling as to facts ... 51 g 40 

Order of voting on charges and speelfleatiom deteriuiiM>d by. exception 78 d 65 

Report to appointing authority of dfaqualffleation. etc » of trial Judge advocate 41 « 30 

Rights In eertaiii respects same as other members 3Ks 27 

Senior In rank present, acts as 39 38 

Special court-martial' 

Objection to ruling, procedure ut>on. 51 e 36 

Ruling upon oertsin interlocutory questions. M r 39 

Statement that findings and aeotenoe not to be aunoutKN d ... Hi 08 

Piesideot of the United States 

Appointment of general eourts-mvtial by, A W 8. 6 e 4 

Approval or eonfkrmatloo of seutenoes under A W 46, 48. 51. A W 

Authority vested In, by Constitution, a source of military Jurlsdu'tioii. . ] 1 

Capital offenses as afleoted by maximum puDbhnmit onlfT of . . 14 10 

Cmamutation of sentence, sole power of, unlcis delegated under A W. 50 K7 5 77 

Conflrmatlonof sentenoes by, when rcrjuired, A. W. 48..... 86 79 

Court of mquiry may be ordered by, A W 97. 

Dismissal or discharge of officer by, A W 116. 

Disrespect toward, form for specifleatiun, A W 62 App 4 (23) 941 

Eiceptlon of classes from inal by special court-martial, A W 13 14 10 

Esoeption of classes from trial by nummary court-martial, A W. 14 10 U 

Executive order establishing manual tx 

Law member's additional duties prescribed by, A. W 8. 

Limitation of punbbment on order of, A W 46 

Maximum punishment order as affecting Jurbdlrilon of special court 14 10 


Maximum punbbmeots, table of. under mder of . ... . 104 e 97 

May empower oert^ oommaodlng offloers to appomt general oourts-martial, A W 8. 

MlUgatlon or remission of sentences, powers of. A W ilO . . 67 ft 76 

Froc^ura, Including modes of proof, of oourts^artUi prescribed by. A W. 98. 

Records of special and summary courts-martiai kept and autbentloatod as prescrllied 
by. A W 84 

Records of special oourts-maitlal filed as prescribed by, A. W. 86. 

Rehearing of disapproved or vacated sentence may be directed by, A. W. BDK. 


Reports of summary oourts-martlal filed as prescribed by. A. W. 86. 

Suspension of sentenoeuntn pleasure of, known. A. W 51 .87ft 77 

Pnsumptions' 

As to property belonging to United States 144a.l50f 168,165 

Prlma focle proof does not preclude doubt of au element of offense 78 a 63 

Two dasses defined, examinee, weigtai 113 « 110 

Envious convictions 

Court opened after eoDvioUoo to receive 79 e 66 

Evidence of, should oooompaayoharies...t........ 84 83 

Bvldmice of, which may be considered, statute of limitations 79 c, 80 a 86, 67 

Eive or more as authorising dbbonormble discharge, total forfeitures, and eonflnement . 104 e 101 

Manner of proof of 88 58 

Betam of noord to oourt for revision hmautatt nf erronsoos oonslderatlon of 87 ft 76 

Trial In sense of A, W. 40 meant by 79 e 68 

Undue Oonslderatlon given In flxtng punfsbment, proeedum 87ft 76 

PriaonersT 


See oleo Aocuied, Aneet, Confinement, Penitentiary. 
AUoirtDg to do nnautborlzed work; form for spedftertlon 


App 4 (128) 
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Prlioaera>^CoDtli»ie(l. Par. Ptgs 

Fnllurt to ropori oommltsiient, fonn for spodfleation, A. W. 73 App 4 (41) 344 

FormofcbsrglaititenerftUnspecifleatfon . . . App 4 (r) 337 

H»hMi corpus. Stt ilabeos corpus. 

Pro\ loui ooDTleUons. evidence of, considered as in ease of enlisted man 73e 60 

'Receipt by officer otber than nndar law .. 140s US 

Referenoa to AR 000-37S 94 S3 

Refusal (o reoelva or keep; form for siiedfleatioii, A W. 71 . App 4 (40) . 948 

Raleaslngy without proper authority: form for Bi)edflcatlon» A W 78 . . . . . ... 140s 164 

App 4 (42) . . 244 

Ueinatnsuldect to military laW| A W 2 .. ..... . . 10 8 

Sufforins to escape through neglect or design, form fur specification, A W 73 . . 140 6, r 155 

Api» 4 (2) 288 

Private olalius Sm Debts 

Frit ate, reductlim to Ste Reduction to tbe ranks 

Privates first class 

Persons at>ove rank of, not triable by summary court, exceptions 16 11 

Reduction as incident to certain sentenoca 1(0 d 08 

Reduction to grade of prlyate as additional punishment ... . ]04r 103 

PrU ileged oonununtcaitons 

Atiomey and client; when privileged, privilege is dient's, third party may testily- . 1235 131 

('hilianphysidan and patient, oommonicatlons between, not 121 e 132 

roort not to pennlt answer to question relating to, eacspiions 123 s 280 

Defined, when wltnees may or should decline to answer 123 a 130 

Husband and wife, third party may testify, except (b 188 5 131 

Husband and wife; wife may tevtify as to injuries to her, examples 130 d 126 

Medicaloffiocrs, Ittformatbin and statement obtaiaed by, not . !23c 181 

police secrets . 123 6 ISO 

Keporte of The Judge Advocate Otwcral to Secretary of War. 123 6 I3l 

Special inspection reports, Inspector Oencral’s Department 123 6 131 

Htateseerets . - 1236 180 

relegrams not, and sub)ect to usual prooces 123 e 181 

Process. Sm Witnesses 

Prohibited punishments, A. W. 41.... .. HS 02 

ProiBotion' 

I<oes of, how accmDplIsbed in sentence 1086 M 

of rlghu under certificate of eligibility to, by sentence 108 d 88 

8uspeiistoo from rank or oommaod does not affect 103 6 96 

Trial <doffio« by oflears lower on promotion list to be avoided 4 c 8 

Prompt aetlcn on charges; peoelty, farm for siieciflcation, A. W 70 M 22 

App 4 (89) 243 

Ptowulgetlng orders. Set Court-martial orders. 

Proof. Aegnfrad la a specOfe e#mse, sm f6sl o#niM Oy nsaM,’ tee Rvldenoa 

Proof beyond reasonable doubt, espUtned . . . 41 c, 78 a 81, 62 

Property. 

Captared or abamloned-- 

Dealing tali form for ipeclfioatkni, A. W 80 App 4(60) atti 

FaUlBt to report receipt of, form (or speolflfiaUoo, A. W.80 App. 4 (6i) 346 

Captured publle— 

Belongs to United Stales, A. W. 79, 

Negleet to secure, ferm for specification, A. 'W. 79 App 4 (W) 246 

Wnofftal appropriations, form for spedflcatloo, A. W. 79 . . . A pp 4 (69) 246 

Committing dciivedatloii, definition, dtaonastan, proof, form for apedflcathiD, A. W. 

88 - 147s 161 

App 4 (78) 948 

Commicting waste or spoil; deftnitloa, d le c usst on, proof, ions for specificatlra, A. W 

89 147 • 161 

App. 4 (76) 24S 

Injury to 8u Inlury to property; Military property. 

Loelng distinct from deatroyteg - I9 

Military propert y Sm Military proparty. 

Public, dcatniotton oT. form for sp^flcatlon App4(iM). .... SM 

Value of, whan court may make tnfewi n e e ea to ittf 173 

Willfully daatroytaig; deftoltioii, dlacusaion, proof, form for apedficntlcn, A. W, 89 147 6 I6i 

App. 4 (77) 848 

BipphylaoUe tiaatwwu, faihifo to tako; form for spadficatfon... App. 4 (18]> 256 
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Proseoator: 

Sh o/ao AoooMr, Trial Jadjee advooato. P«r Paga 

Appointing authority of general oourt-martlal M, diienmad. proondure, A VV*. g ... 5 a 4 

Appointing authority of special courMuartial as, A W B 8 6 6 

Appomtlng authority of summary court'tnartial as, dlscuaaod, prooediiro, A \\ id Ac 0 

Provisions for camp, post, etc. 

Abusing, intimidating, etc , person tirtngtng, form for st^eelflcatlon, A W 83 . 

App 4 (7'i) . . 948 

Commanding ofiloor interested In, form tor speoifloatioD, A W, 87 .App 4 (74) 247 

CommandiiU! officer laying wrongful tax on, form for speciflcatlon, A W. 87 

App, 4 (73) ... 247 

Provoking siMieches or gestures, form for specl&cation, A W M. . . . App. 4 (81) 24fl 

Provost courts 

Agency for eierclw of military Jurisdiction 2 i 

Concurrent with other military tribunals. A. W 11 b 

Purpose, nature, rules of procedure, and evldvaoe.... 2 I 

Provost marshal, refusal to receive or keep prisoners, form for specification, A W 

71... App 4 (40) 24.1 

PubUo Health Service, porsoanel, when subject to military law (A. W 2. note) App I 9M 

Public officers 

l*resumption as to bolding until end of term. . 112 a lid 

pTMumptioa as Co legality of tenure and proper performance of dotlea 112 a 110 

Public properts’ Proijerty 
Public reourd'i 

8u sire llocumentary evidooev, Records of aouri -marital 

Mutilating, conoealing, etc , form tor specification App 4 (l‘<3) 9ft1 

Publication 

Action of reviewing authonty may be recalled ta modified H7 6 78 

Court-martial orders 8m Cmirt-martial order*. 

Of officers’ dlamlasal for eowardioa or fraud, under A W.40 M 8.1 

Ihuishment 

Per « porficttlar o/rnee, ate that offenn 6f name 
Am also Sentence 

Action by reviewing authority on too severe sonCenoe 87 ft 7ft 

Admission of duly authenticated copies equally with originals 110# lift 

Contrlbotions of pay can not lie enforced by sentence 108 f M 

Cruel and unusual, prohibited, enumerated. A. W 41 108 88 

Disapproval puts end to sentence as basis for. 67 ft 74 

For eoluted men 103 d 83 

For geoer^ prboacni .... 108 d 84 

For offioen, does not permit reduction lo grade or obaoge of status 101 c 83 

For officers, In general, applicable to warrant offirers, nurses, avlaUoo cadets 108 e 83 

For officers, warrant officers. ourMss, aviation cadets . 108 e 83 


Klads^ 

Admonition See Admooltloo 
Oonflnemeot. 8ae Oooflnement. 

Death. Sea Death asoCaoce. 

Detention of pay, A. W. 14 — ... 108 f. lOl ft 91,80 

DlseipUDary. Am Disciplinary punlthnieot 
Dishonorable discharge. See Disbooorable disebarga. 

Fines. See Flnca 
Forfeltuma. iSM ForrefiurM 


Hard labor. See Hard tabor 

Loss of promotion 

Lossofrank. - 

Loss of righto, etc , under oertifleate of ellgibtUty to promotion 

Loss of spedijist rating 

Baduotfon to the seventh grade - . . 

Beprimsnd. See Iteprlmaod. 

Beetrlctlon to itmlto 

fluspension Ifeom rank, command, or duty 

Maklmum— < 

AppUcaMo^tncluded and closely related offensH 

ComputalfiMi of amount of forfeiture 

Coiapotaffdb of tliOVhf Absotace wltboat leave 

BOset on sfieolal court of, as prescribed by President.. .. . 
Haneral oourts-martial 


101 a 

84 

lose 

84 

103 d 

83 

103 d 

63 

103 d 

83 

100/ 

84 

1030 

8ft 

lotc 

80 

104 c 

86 

104 c 

86 

14 

10 

lO0e 

81 
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FmrtRTinMkt— Conttnoed 

MaxIanm-^ConttQued. Ptr. 

LtaniCatioiu Mt by PiMMeiit 4o not asisliide otbte HaitetlOM IM c 

lilnita amdSoftblt to enltotod mao and geDoral prisoooni not dishonorably dta- 

eharged IM a 

Limits not ajvplieable to aviation cadets 104 a 

Fcrmlmlbla additional punishments.. 104 e 

Power of President to prescribe. A. W. 46. 

Special oourts>martial» A. W. IS .... UO 6 

Summary conrtS'mariSa], A. W. 14... - 10S6 

Table of, as preseribod by President. 104 e 

Table ot sabsttUiUoDS I04e 

VahMB in property specifications not aggreyated , 104« 

Military duty not to be imposed as 103 

Mitigation See Mitigation. 

Previons convictions, period of Utnllatlon cm, in considering sentence 8Qa 

Rfhearing not to result In more severe, eseeptkm, A W SOH 87 b 

8e\erity can not be Incressed by reviewing or otbm officer 876 

Stoppage of pay, to aettle lisbUity, not allowable ... iU3g 

Two or mme offenses as aspects of ssme act, punished only in moet iin{>ortsot a(<pect. 80 a 
Voting on See Voting. 

Punitive aitlclOB. 

Certain dlscossed in detail 138-183 
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Privllfse is personal to wItncM 122 9 180 

Refusal to answer on ground of, procedure. . .. 122 9 128 

Wltere defense exists to offense, no iwhllege against 1229 128 

Belf-maimlog, form for spedflcatlon under, A W 80 . App 4 (162)........ 967 


Selling military propwtv .See Hales, unlawful 
Bentence 

To a psrticii/«r puwMaicTif or for o perrfrvlar o^rnpr, srr tke trpedfU tiUt, 
Set alto Punlshinent 


Announoement In open court , when, procedoic If not announced n 66 

Approval by appointing authority or bis succesoor necessary, A W 4A 
Approval or disapproval, powers incident to powd* of, A. W. 47 

Basis for determining, In general 60t 67 

Commutation, power of resident akme unless delegated, A W. 80 87 9 77 

Conftnnatlon, powers Inddant to power of. A W 49 

Date adjudged published in court-martial ordee 87 4 70 

Death See Death senCenoe 

Deliberations on, In doaed scoekm 80 9 68 

Disapproval, puts end to, as basis for punishment 87 9 74 

Divulging or dladoetng vote or opinion upon, A w it. - 806 67 

Execution, aetfon of 1. A. O. and board of nvlew, when nniwsiiry prior to, A. W. 50)4. 

Execution Interraptod by delivery to dvtt autborltlee, procedure, A. W. 71. 

Exeeution of, referaice to AR 86-2460, 600-875 94 88 

Execution of sentences not Including dtshoocrabls dimbarge MM 9 96 

Forms 808 97 

App. 9 273 

Inadaquata, afleet of... .... ......... ... 806 67 

Irregularlti^ efloet of, in general, A W. 87 .......... 679 74 

Maximum ponishmeat. Sh Punishment. 

Mitigatioo. See Mitigation. 

Order of exeeution of. in general 671 78 

Penitentiary, am Penitentiary. 

Powers IneMtnt to po wer to approve, A. W. 47............... 67 9 78 

Reasons fori may bo todinded to lueord- ..... .... 60i 67 

Reoonilderatlon of; limitation on power to order, A. W. A 
Rem brio n . ArRemiselooofsentenea. 

BovWon. aMBovMan. 
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8eiitenc«»— Contlnoed. 

Susponslim. StfSofpeniloooffettCeiioa. Ptf, Pifi 

TeloBraphio repot upon promnlgaiioa In oiae ot oAoer» when InvtdTlnc ***"ir* of 

sUtuB SB SB 

Voting on. a$$ Voting. 

Sentinel 

Drank on port; dlMosBlont proof, form tor BpwlflMtln» A. W. Bl 146 a 160 

App 4 (71) 947 

Lea^'iiv port; dJBOuaalon, proof, form for 8peeUieatio&, A W.86 146e 101 

App 4 (72) 247 

Oftettsea ogaiost and b 7 t under A. W 06, forma for speotficotbo ..-App 4 (163>-156) 256 

SleoplDg on port; dlaonaeton, proof, form forepeolfloeiion, A. W. 36 146 6 161 

App.4ai) *47 

Term excludei watebman. offloer or nouoommlsslonod offleer of guard 146 • 160 

When on port, under A. W 86 140 a 160 


Separate brigade, oommandlng offloer may appoint general oourt'martlal, A. W. 8. 
Separation from eeirloe. Sm Dlachargo, Dlsmlmal. 

Senrloe of <^arR 0 s. Chances and specifloatioiia. 

Service of process. See Wltneeseo. 

Service record: 


Data coosJfleied after oonvlcilon and before Moieooe. ......... .............. 72 06 

Final IndonemMit ae evidence of dUhooorabla discharge 128 141 

Not original paper ll7o 121 

Seasloas of ooortS'martlal Sm CouitA-mertial 

Baveranoe, motion for, nature, grounds, procedure 71 6 65 

Shirking important serviooi ai desertion, A. W 28..................... 130 s 142 

Sbootlx^ 

See also Death seotenoe. 

As Justifiable or excusable homicide 146 162 

Oereleesdbchetge of flreerms; form for speoldcatlott. App. 4 (166). ... 264 

Cwrt may pcescribo In oapltal cbms; Goiuifd<»atioDt..... 108 a 23 

**8hort deaertlon,*' nnder A W. 38 See Desertion 
Shorthand, use of, authorlsad in taking testimony, A W. 116. 

SIcluiesff os aflSsetlagabseaee without loBve 128 146 

Signature 

Forgery of, In ooonection with dalm; daOnltions, dlsenieion, proof, form for aped- 

fleatkm, A. W. 94 150/ 183 

App 4 (107) 262 

Of accused to hb statement 78 61 

Of oourt*maitial laoords. 8m Bsoorde of ooiirt*martlai. 

Of staff Judge advocate to each day*e proceedings of court 41 d 83 

Of staff Judge advocate to reortnmeodetton on cbacges referred for trial... 86 6 86 

Of subpoena as on W. D form 97 6 86 

Of wltaesfie!i on investigation of rtiarges not mandatory, wboD required 36 a 28 

To obarges, by person subjeot to military lew, A W 76 81 21 

App. a. 238 

Silence not treated as oonfesaion 114 a 114 

Sketohoe, maps, etc., rules H to admlsaifalUty 118 6 122 

Sleeping on port* 

DlseuaiJoo, proof, tonn tat epeoiflcation, A. W. 28 146 6 161 

App 4 (71) M7 

Bpoelflo fatcnt not ueceemry ....... * ... 126 a 186 

Bodony. 

DeflnltloQ, dtaeoselon, proof; form for apooUaitlon, A. W. 82 142 6 177 

App 4 (98) 880 

Penitentiary eentenea tor, when anthorUed.... 90a 21 


Statute of llmttatlonB, three yeers, A. W. 89. 

Brtdler; 

See also Enlisted men. 

Now Inoludei nonoommlselooed offloer, private, or any other enllstad man, A, W i (6). 
SoldiBra’ Pnmf See United States Soldlera’ Home 
Speelel oourts-meitlal. 

See otao Courts-martial; General conrta-manfal; and generilly throughout index. Bore 
are tndased only metiers reletiog apeclflcally to speelel oourta'martial, without re- 
peating provisions appUcable to apeclal oourts-martial becauae of 66 and 82, wliloh aee. 


Aocuaeror prooaoutoroao not be member, A. W. 9. 4a 2 

Appointing authwitioa enumerated, A. W, 9 62 2 
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8p«efal coartR-Duirtlal— Continued. Par. Pnae 

Appointment by superior authority trhen he deems destreble, A. W. 0 ...... Aft 8 

Appointment when eooiDaodliHr otBov eocnser or proieeutor, A. W. 9. 3ft 3 

Certain prlneiplee •• to genersl oourts-marttal apply to .....36,82 AW 

Interlooutory queettonr, rullnfi on, by pnelde&t, proeednn 31 e W 

Juri^lctUm— 

rasesspedally referred by appolstlnc authority of eeureloouit-martial, A. W. 13. 14 10 

Certate daiseff ot peraoiu ewepted by Pnsldeot, A. W. 18 14 10 

Mandatory punlabment beyond power prevents eonfening.. 14 lo 

Over persons end oflensos, deecribed, A. W. 13 14 10 

Members, any number, not less than these. A. W. A..*. 4ft 2 

Order appointing, form App. 2 232 

Procedura, where fwacckRible, same, as for general oouits 38 00 

Punishment-^ 

See ofie Punishment. 

Cartain kinds problbltad. limitation of duration and amounts, A. W. lA 13, 108. 

IW 18.1086 llifiS 

Kecords 8h Itecorda of oourt'niartkL 
Beotenc« See Sentenee. 


Bpecial pleas. See Pleas 
Bpedfic Intent. See Intent. 

^tcclflcailons. See Chargee and spreifleattens 

Bpeetaton, rtght to exclude or IfmiC at oourt*aiartfsl 40 g 38 

Speeches, reproachful or ivovoklng. form for spedflcatlon. A. W 00 App 4 (81) 240 

Bpoll, committing: definition, discussion, proof, iorm for speclfioation, A. W. 80........... 147a lAl 

App. 4 (70) 248 

Spying 

( oucurrent Jurisdietlon of general ooiut'marUal and military eommiasioii, A. W 82 

Cunfimatlon of sentener of death required, by whom, A V* . 48. 80 70 

Definition, dlseuulon, proof, form (or specification, A W. 82 142 157 

App4(flB) 240 

Person living in occupied terrlU^, reporting to onemy, is not spy, chargeable under 

A W.81 142 157 

Bquadron Induded In weed ‘'battalion,** A W I (d). 

Btafi Judge advocate. 

Absence of, as n o ce ml tatlng refeieooe to The Judge Advocate Oeunal 87 ft 73 

Advice on chargee aecompanlre chanes referred for trial 35 ft 20 

Advice on ehames Inelttdes written and signed rccommendstloD on aetloD 35 ft 80 

DutlcB, In Benerel, with respect to general oourt-martial records, A W. 40 ........... 87 ft 73 

Oatlis, admlnistratkio by staff judge sd vocata or acting staff judge advocate. 00 85 

Reeommeudatloo, with reasons, on genersl court'maitial record 87 ft 75 

Records of spedaloourts-marUal filed iu office of, dostroctioa or transfer 01 83 

Refftrenoe of general oourt’martlal charges to, before Mai ordered, A W 70 80 c, 88 ft 20,98 

Reference of queatlons referred from general oourt'inartlal to 40 d 38 

Refeveoee of record of goQcral oomt to, before aetkm. A. W. 40.. .... 87 ft 74 

Reports of summary oourt trials filed in office of, destruction or transfer 01 $2 

RntrIctloBa en aot^ as, by reason of prevtoua partlcipaUoB, A. W ii. 

Review by, acoompanioe recKird traosmittod to *!!be Judge Advocate Oeueral 87 c 78 

Review, supplementary, or oral or wiittan reports may be required of 87 6 78 

Review, wrlttan, of geo^ oourt-maitlal reoord, contents 87 ft 70 

Staff officer, soqMnsloB from duty a proper punishment for — 101 ft 06 

Standing In court See Courtauiartial. 

Statement by aoeund: 

Admission cr oanfesaloD in, as evidenoe 70 01 

Ittooostatent with plea of guilty, action by court, A W 23 10^70 M,0l 

Not admissible against fellow conspirators or other accused joinUy tried ?0,114< 01,117 

On investigation of bargee; infitfined of right and warned 88 a 24 

Right to make; form, effect, how treated 70 01 

Statement of nrvlce, CDnaidered In detenuinlog senmoe ..... 70 a 08 

States. 

Civil authorities. Set Civil authorities. 

Courts Sfts Civil courts. 

Judicial Dotioe of laws, ceals, poUtioal organisaticsi, ete 120 184 

Reterenee to laws of, in detarmlnlng llaUUty to court4iiariial 188 e 189 

Bama act as dlattnot oflenaes against Unltad States and soainst OS 88 

•tata*8 evidence, promlea of Immunity to accomplice 129 d 128 
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Btatote of limltotbns. 

ate atw Former )eop«rdy Par Pavs 

Adviop to accused as to riKht to plead, when gleen... ....... 67 62 

Based on actual crime or olTcnv, not on article under which laid 67 82 

Computatioo, burden not on accused to show bis rifbt to claim oxemption 67 68 

Computation, exenpted poriods, A. W. 32. . ... 67 S3 

Guilty by oiooptions and aubctltutloQS ot offense apUnst which statute has run, pro* 

cedore. 78a 64 

“Manifest impediment" defined App l (A. W. 80, note) 211 

Pisa in bar of trial 67 62 

Prevlons convictions on eeldonoo of 70 e, 80 a 66,67 

Privilege against aolMnorlmioatiun oeasei on running of 1326 120 

Statutes 

District of Columbia Sh District of Columbia 

Judicial notice 125 134 

Of States as basis of chargee under military law. I52r 188 

Penal Code See Penal Code of United States 

Statutory rape, dlstingulsbod from ia|io, pimUhable under A W 06 1486 165 

Stanographer 8tt Reporter. 

Btlpulatauns 

A« to facts, disoussed, right to make, duty of court 126 6 136 

As to facts In capital oases, oloaoly sorutlulMKi 136 6 1.16 

As to t«s(imoo3’dad docurucatarycvklcrKv. effeot 1366 136 

Aa to testimony of absent witness as ground for denying coDliDitaure 626 40 

As to tesiimuuy of Witness required by defense 97 a 86 

Court not neceasarily bound by 126 a. 6 130 

Prosecution and defense should enter into, on unimportant or unountostod matters. 41 6. 45 6 $1, 35 

Withdrawal of, by permission of court , 126 a. 6 136 

Written, as to service and previous oonvietions In detennlnmg sentence 7ua 66 

Stoppage or pay 

Court-martial can not adjudge, to settle a Ihibttity 103 g 04 

For injuries to property, A W 106. 

Not authorised against ciUliao employee under A W 1D6 App t (A. W. 106, note) 226 

atore 08 subject of burglary 149 d 168 

Stranding, form ftw specification App 4(157) ... 856 

Striking superior offloer: definition, dfscussKin, proof, forms for specifleatioDS, A W 64 . 134a 147 

App4(26>27) 242 

Bubomstioo of perjury, form for specification App 4(168) 260 

Subpenna Ste WUnosses flervkio <rf process. 

Substantial rights, dbrogard of errors not affecting, A. W. 87. 87 6 74 

Substitutions Sh Exceptions and substitutions 

SuttftUutionB, table of, in oomputing ptmishmaut 104 e 96 

Suffering a prisoner to escape 

Through design, diacuasion, proof. A. W. 78.. 140 e 156 

Through n^ect. discussion, proof, A W 78 140 6 166 

Form for epeclfloatloo App 4 (42) 244 

Sufltehig military property to be lost, etc ; deflnltloo, dlscuslon, proof, form tor speciftoa* 

tlon, A W 88 148 167 

App 4(67) 247 

Summary oourta-martlid 


Ste tttoe Couits>inartlal« Qeneral oourts-martial; and gaaerally tbrooghoui Index. Hera 
are indexed only matters relating siieciflcally to .summary ooaitB*martlal, without 
repeating provUtons applicable to summary oourts*marttal because of 6e and 82, vhlob 


Appointing autbaritles eeumemted, A W 10 6e 6 

A p|x>iDtiag authority may be aoeuser or prosecutor 6e 6 

AttendeacB of wttneeses, mjplloetloQ of peragrapb 97, Manual 07a 86 

Ctftain prinelides as to other kinds of courts-martial apply to 6e, 82 A60 

Cballenge not eubjaot to 6e, 68 6 6,45 

Consist ofemaoffloer, A. W. 7 4 6 2 

Depealtioos, application of peragrapb 08. Manual 08 a 80 

Duty to lavastlgate tboffougUy and reprwout both sides 82 60 

Effects of deceesed persons, disposition of, when dlneled. A . W. 112. 

Explains to acoussd right to testify or to make statement. 82 60 

InvesMgMIon of daatlie oo post, when dbeoted, A. W. lU. 
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Bomnary courtS'martlal — Conilmied. 

JurMIctkiD— Far. Page 

KonoommlMlonadotDoen, when subject to, A. 16 11 

Ov<r pewops and oflonaen, detcrfl>od« A W 14 v .. 16 11 

Pcnon of tetUBl, niailve, or gaslmllottKl tank alwTO private, fint dan, excepted 

by President, A. W H 16 11 

NtnobercaAeBiierlally la order tekeaap ga 6D 

Oaths, general authority to administer, A. W, 114 M 85 

One <Aocr present with command, prooedom, A W.ID 5e 5 

Order eppolntlnff, form App. 2 3S2 

Order of appointment not necessary when but one officer i>resetit 6 e 5 

Plea of gunty explained to acnupd 83 69 

Powers of notary public, A, W. 114 06 85 

Procedure, where practicable, same as for general courts 88 69 

Pnnlahment 

Sm a/so Punishment. 

AppmtlMunent of oonflnennent and restriction 17 18 

Certain kinds {irohlblted.llRiitatlooofduratloD and amounts, A W it. inift 68 

Records. Ste Records of ooortmertlel. 

Refwrter not authorized 46 a 36 

Revision proccedhiKs, In general, as In other courts....... .. 63 70 

Sentence See Sentence 

Sul>urdl]iale officer appointed where more then one ofSrer iimsent 5e 5 

Superintendent, I'nlted States Military Academy, may api»lnt general oourtwmeKtial, 

except for trial of officer, A. W. 8, 13 . .... ... 5 a 4 

Superior officer 

Assaulting: defloltlon, discussion, proof, foezni tor specifications, A. W. 64 134 a 147 

App 4 (85>87> 242 

Disobedience of. See Disobedience of orders. 

Disrespect toward; doflaitlon, discussion, prot^, form for speel&eetlon, A \V 63 188 146 

App. 4 (94) 841 

Surrender, iobordliiataB compelling, ate., commander to;Iwm for specification. A. W. 7CL. 

App 4 (M^ 845 

Bospeiislon from command* 

Effect, does not aflect promotion .... 108 A 95 

Included In suspeiwloa from rank 106 A 95 

Telegraphic report of apiKoved sentence to The .Adjutant Oenoral 98 88 

Suspension from duty 

Analogous to suspension from command, does not affoot promotion 108 A 95 

Aiiproprlate in case of staff officer . 108 A 96 

Tolographle rcpcwl of approtod sentence to The Adjutant Oeneral 98 88 

Suspension from rank 

Effect; docs not affect promotion, deprives of jRivileges dependent on rank 108 A 95 

Includes suspension from oominaad 108 A 95 

OIBctf faMliglbU to sit on courts, boards, etc., during .MSA 95 

Telegraphic report of approved seotonoe to The Adjutant Oenoral 98 82 

Suspension of cadet, confirmation of sentenoe by President, A. W. 48. 

Suspension of sentenoe’ 

Action affecting, promulgated in court'maitlal order 94 83 

Dishonorable discharge; for period beyond term of confinement, within current enlist* 

meat... _ . — 94 88 

DIsbonorable discharge; period of susinnslon not Indicated ends with enl^tment . . 94 83 

Dishonorable d ls chi r g e wbere soldier In dlsdirilnary barracks, exeratlon or remimkHi, 

A. W. 53. 

Power, In general ; who may ezerdse, A. W st, 58. 87 A 77 

ITniil pleasure of President Is known, A. 'W.su. 87 A 77 

Vaoatioa of order during term of enlistment 94 83 

Tables 

Contents of Manoal m 

Maximum llmtts of pantabineDt.... . 104 95 

Substituted punishments .104 c 96 

Tattooing 86 puntshroent prohibited, A W 41 . ■ . . . .. 108 98 

Taxing, ete.,(ff proviskmaby eraimi^iiig <rfBoer, form lor spedOcatlon, A. W 87.. 

App 4 (78) M7 
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Tetognuas 

tSt€ nlm Doouiuenter; e^enoe. Pw. ph« 

Not pfivllegod, subject to usual prooMs 133 c UL 

On approval of sentenoe changing officer's status sent The Adjutant Qeneral. 93 S2 

Presumption as to delivery 119 s 110 

Proof of geaulnaness 116 6 190 

Temporary officers See Emergency loreos. 

Tent Is not subject of burglary 140 4 Itt 

Territorial, military Jurisdiction ordinarily not, cxccthIoos f 7 

Territory, former trial in. as preventing conrt-martial. A W. 40 08 S8 

Testimonial knotrledge, defined end eiplalned 112 6 111 

Testimony. 

Depositions See Deposltfons. 

False. See False swearing. Perjury. 

SelMncrlmination. See SelMnerlmlnatlon, A W 94. 

Wltneases See Wltnessea. 


Threatening, etc.» on order Into arrest, dlfl(*ussfon, siroof, form for spacfficatlon. A W. 08 U9 g 133 

App 4 (37) .... 843 

Threatening or iosnltlng language to warrant or noocotumlaslonad officer, discussion, proof, 

form for specification, A. W. AS ... . 13A e 180 

App 4 (32) 948 

Ttme 

Allegations of, In speeifloatlons App. 4 (g) 837 

Computation of days in absenoe without leave 104 e OS 

For holding sessions of oourt-mertlat, how determined 53 42 

Judlei^ notice of dlvlsioas of 126 138 

Thne lost to be made good* A W. 107 

Tramfsr of aeoiised does not divest reviewing authority's Jurladictloa 87 a 73 

Traveling espenses 

Of wlciieaoes See Wltnemes 

Travel orders for members of oourtS'roartial App 3 831 

Treason, acts of, chargeable as mtsbefaavior befoM enemy, under A W. 78 Ml a 18S 

Treatlea. judieiid notice of 136 134 

Trespass neoce s ary to constitute larceny, esamples . MOy 178 


Trial See more specific titles throughout the Index, such et Oourts^inartlal; Fornur 
Jeopardy. Witnesses; etc 
T^ Judge advocate' 

AppofotmeRt. relief, etc — 


Atmolotad (or each general or special court, A W 11 A 41 a A 30 

Salaetlon, relief for bias, etc , ahseoce, report tberaon 41 a 80 

Aashtant. See Assisi ant trial Judga advocate. 

Attendance of wltoessee— 

Oewrel powers end dutka concerning, A W. 83.. 07 M 

MUltery wUneeiei, how secured 07 e 88 

Bnbpoena, Issue, service, retnm 97 4 87 

Warrant of ettachment. dutlai eoeumeratad 074 88 

Oases brought to trial, to gsoaral. In order he deems Mpedlent 41 4 31 

Oeitifieate by~ 

Anthaotlcatlon of record of trill, A W.33 . . App. A7 9BA371 

For oorrectioD of omimlona or errooeoui statements In records 87 4 78 

Of personal remrdlng of uoannouDoed findings and sentence ... 88 4 78 

App. 8 880 

Of swloe of charges App.3.. ...... 888 

OhaOenge, not subject to. 88 4 48 

OhaUenges by Set Challenge. 

Otarks Md ordsrUea may be detailed to amlst 48 37 

Oloaed ssarinns, withdrawal from, effect of pr e s en c e , A. W. 89 87 4 74 

Oommenta by~ 

Aooused as witness falling to explain Incrlmloatlng farts, proper 77 63 

AocQWd not taking stand. Improper.... 77 62 

l>apoaltiiMic~ 

As afoo Depasltloiis. 

DotteA hi feneral, respeotlng .................................. 08 88 

Distlee during trial— 

Sm also ttaroughont this title. 

Arfumenta of, may be ordered reduerd to writing..... 418 81 

Calls court's atlantlon to irregulsritiee.. did 31 
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T(W indte ■dToeate— Cantlnued. 

Datln durins tritt — Coatlnoed. Mi. Mfe 

CoadootoenmliiaUonofirltiHaailkirpriMeentlonandanliinrilrfDrooait 7<t M 

OlMisnignNmdtiarchtUeiidsofiiwinhm STi 44 

Docs nottalOf to prevent revelation of truth 41 4 S2 

Xiecutaiillardenofooatt... 414 32 

In imenl, A. W. 17 .. 414;7J* 33;sa 

Apii. A«.. 36a aw 

On motion for flndinn of not igallty 71 4 Ml 

Openinp itatement, whan made, oontenti 76 6 > W 

Opinion on point of law, whan only proper. 414 33 

Ftovideo aunlnot mambm aaeinp pepan not In evidmoa 41 4 32 

Raada part! of manual or military preoedenta hearing on ofleniea cbarped 766 69 

Rian when ha eddraaaae ooort 414 32 

SIgna aaoh daya proonadlnitB 41 4 32 

Snllaa prior to trlal- 

See afro thmughoQt tbla title. 

Commimleatoa with appointing authonty. whan naaaaaary 41 e S3 

Notloe of maatlnga of oourt to all eonoemod 41 e 31 

Frepomtleri to meet burden of proof, erplalnad and dlacuaaad 41 c 31 

Baport on newly dbeovered mattara making trial Inadvinhie 41 e 32 

Baeuma room (or oourt, atatlonary, ate.. 41 e 31 

TakeaatapotocorTaetorluivooarraetad arror«lnoharf»a,dataaatoaervloe, prevloua 

oonvletlona, ate... .. 41 e 31 

Dntlaa reapacting ebargea— 

ronactlon of alight orrora or miatakaa lie 31 

yalhire to earve aa roquirad, aa ground (or eontlniianoo. 52 6 41 

Scrrloa on aocuaed, dafeaaa oomiaal Intoimed 4le 32 

Dntla rcapaettng reoord of trial— 

Allowa dafaiiaa to read record, oaoeption 41 1 33 

Famhliaa oopy to each aoouaod daalring aama, oxaepted mattera 41 6 33 

KaepanutM from which reoord made up until final disposition.... 85a 71 

Raaponslbla tor preparation 36 a 71 

Xkmae from attendanea by court.. .. .. 41a 30 

Ks|wri, requoit of appointing authority (br employniant of — (P PI 

Traedom In oondoctlng oaae. — 41 6 31 

Oaths admlnlstared by— 

OoneiBl authority, A W. 114 — 33 86 

To ehallanged nwmbar, form - *6 84 

To membaia and wltneraea, fbrrn, A.WIP (6 84 

App 3... 233 

Powataofnotaiy pabllo. A.W. 114.. — 33 86 

Baboarlnc— 

Tapaia refected with ehaigee on. 83 80 

Permits defenae to examine papati, rmleoa otborwiae dirreted 41 a S3 

Relatlona with aoonaed and his eormaed— 

Ailoara dafanae to examlna paparx aooompanyfng chargee, orders, etc , unleee othetw 

wise direeted 41 a 33 

Allowa delanaa to read raeoedaa written op; exoepUoD 41c 33 

Deala with dataiae thcoogb counaal 41c 33 

No control over iwaon of aoeoaad 68 42 

Bccorca dehnaa wltoaaaea, itkn any gnostkm to appointing authority or court 97 a 88 

Saport to appotntlof authority— 

Dlaoovery of matter m^lu trial inadvlaahlt, prooedim 41c 32 

Of granting of motion to caver 716 66 

Of hla own dlagnalHIcotlon, diaohlllty, ote. tit 30 

Onlmguliritlealnordeti,ofaaigaa,orooeamponylngpamra 4i e 31 

Onrednettonof mcmbonhipofocan - 38 e 28 

Report to oommondtog oinar— 

Ofnaidtaf Irlel 416 30 

Rovfslan pnoeedlnga, pneent ot; dutlee 83 30 

Bttpulatlone. Sac SUpnletloni. 

Bnnaeliona (Or App 6 138 

Tena oa Inetodliit— 

AaaMant trill Indgeadvoeotea 416 88 

Btnamoty noon, aa twiMeIc dcpocltlena 33 o 89 

Smamny oourt, McnnwotiteoBringittendanco of wftnanHO. 87u 88 
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Troop Inolodod under word ''oompony/' A W. I (e). 

Twice In Jeoperdy 8m Fortner Jooperdy. 

Uniform* pv. 

Im|>ioper or uitoleau; form for ■pedfloetion .App. i (IM) 

Notioeof. tomemhorsofoonrUmertlat 410 

United States attorney 

Proaooutkm ofrocalcitmnt wltnesM hetoreeourt»>marttal. A W. S. 

Removal of suits sfEalnst military peraonB from State oourta, A. W. 117. 

United States Disciplinary Barracks 

Confinement in» or at post, station or camp, dlfoetrd tor nonpenltentlary sentenoas... 00 A 
Confinement In. whan may be dlraetod by Secretary of War or reviewing authority, 

A W.42 

Exeootlon or remission of simMDded dishonomble diiehsice of soldier confined in. by 
Secretary of War, A W. OS 

Policy of War nepartment respeotinc seg r eg a tion of olssees of prtaonere 00 • 

Power of appointing authority to mitigate or remit sen tenoe does not estcod to prlaonen 
in, A R on 

United States Military Academy. 

Cadet breaking arcMt or esoaptocooafiasmcBtdlsmlsaed or otherwise ponisbed, A. W. 

60 

Cadet, description In specification ....... ........................App. 4 (e). ....... 

Cadet not trlebte by summary ooorUmartlal, A W. 14............ Ig 

Cadet, sentence of suspension or dJsniiMsa] confirmed by President, A. W. 48. 

Oadet sobject to military law, A W 2 (ft). 

Oonen) 0 Dart».niartia] may be appointed by euperiotendent, officer not triahlo thereby, 

A. W.B,12 fit 

United Statee Soldiers* Home 

Disposal of effects of deooaeed Inmates dying efoewhere. A. W. 112. 

Inmates subject to military law, A W 2(/) App. 1 (A, W, 2^ note) 

Unlawful oohabltatloo. wife may (eaiify acalnat husband in cases of 130 tf 

Unneo ewa ry <lela> in Investigating chergva or carrying ease to eonotueton. term tor spedfi^ 

cation, A W 70 App. 4 (39) 

Uaing threatening language, eto.. toward werreot oi nonoommlaloaed offleer, dlacumlon, 

proof, form fur srjedflcatlon, A W. 6S. 135 e 

App 4 (32) 

Uaory. form for spedfleatloo App 4 (140) 

Uttering forgod l^trumooi: definitioo, discoMion, pro^, form for speolfioatUm, A W 06 . m e 

App 4 (161) 

Value 

Aggregating to detormlne mailmura punishment, when forbidden 104 e 

Infwmioe of some, from charaoter of property, its appearance, etc 140 f 

Venue; military Jurisdiction not generally terriUirial, euwpttoas 7 

Verdict See Flndiags 

Victuals See Provisions for camp, poet, eto. 

VloWiee 

Assault See Assault, and references then given. 

Offering to superior officer, definition, disoaadoa, proof, fonoB for speolfloaUons, A W.6A. 184g 

App 4 (26-27) 

Throatenlng. etc., language to warrant or oonoommlesiaDad oDoor; dlsousteon, proof, 

form for spedfloatloa, A. W. 66 IS6 e 

App. 4 (82). 

Threatening or offorlng, to offleers, elo., ordering into arrest; dteoosaloo, proof; form for 

speofleatioii, A. W 6B 1386 

App. 4 (37) 

To persons bringing provisions, form for epeeifloetien, A. W. 88... App 4 (75) 

Volunteers: 

Competency of otfiflere of, to sit on coorU>mertUl.. App. 1 (A. W. 4, iiote).....^.. 

Rank and preoedenoe among segiilars, miUtJa, and, A. W. UP. 

Subject to miUtary law, A. W. 2 (a). 

Voting: 

Ohaltenge • 

Annonneemept of wwJt m enstalDSd or not wetalnad. 9/ 

ObaUenged member tikSB DO part 66/ 

Oonntlng and fllMtefcb^ votes; iDDoanoemmt of result, A. W. 81 68/ 

Dteeosslon permitted; rank not to oontrid 68/ 

Majority doeidei; tie vote es ovemiltd tr desied, A W 3i 68/ 

Secret written ballot, **su9talned** or **not auatsined,** A. W. 81 .................. 68/ 


S Sii Ss SS .3s Silgg H SS . b8 b b bSS 
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Votliw— contlnuad. Ptr. Pace 

CI<i«Ml>FBalM«aiftiillii«a*DdMltaiiw,A. W.n 60 M 

Cknd afrtoM an htcrlocntory onestlnns, hielDdInf chiUencM; aawptloa, A. W. 61 . OOJS / n,4» 

yindlnfs — 

CoantlBg ud ehc^lag votaa; uiDoiiimmaDt of remit, A. W. 31 ' 78 d 66 

Dbeoaloi pennKted; tank not to oontnl 78 d 66 

Nimibaref Totea required, fraotloiw In reQDlradiiiiinbar, A. W. 88 77 d 66 

OMIoetory to voto - 78 d 66 

OrdarofvottaikdelenDhied bypretklent,euei>tioo8 TBd 66 

BeoonaldaratlOD betaeaonoaaoameat... 78 d 66 

Beeret written tmOot, A. W. 61 - 78 d 66 

Interiocntoiy qaeatloiin— 

Majority deeldea; tie TOte aa oeerraled or denied, A W. SI 61/ 40 

Oral vote, beginning with Inalar, A. W. 31 St/ 40 

Rniing bjr law member, objeetlon to, A. W. 31 Sid 40 

Baling by preeldent, objeetlon to, A W, 81 . 81 e 36 

Voting In eloaed eeaslon; annonnced In open ranrt, A W 31 - 61/ 40 

Benteneo-- 

rountlng and cheoking voteeiaanouncoincDt oirceult. A, Vr* 43 ., 606 60 

DiacunUm permitted, rank pot to eontrol 806 68 

Mandatary mqnimapfraerlbednambcr of Totee 60 6 68 

Number of Totea required; fraetlona in required ninnber, A IV 40 806 66 

Obligatory to vote, rrgorrilem of vote on Ondinga or peraonal opinion 806 68 

Secret wrlllon ballot, A W 31. 80 6 68 

Vf elver 

Admlaalblllty of evidence, by either aide, eOrct _ .... ISSe 186 

Data aa to aervice, etc , of aecuaed 70 6 66 

Depoaltlon for pmarcntlon In capital caae. objection to uo a 123 

Biatlagulehod from oonaent where latter required. laSe 137 

Plea to general hnin ae, of poaaible plea la abatement 64 a SI 

PrevfoOB oanvietioni, evldenee of. 70 e 66 

Beadina of chargee and epecWcetlona. 62 47 

Triai within Owe daya of aervice ol charge. A W, 70 68 48 

Wer 

Capital Crimea and offeiuee, in tlma of, enumerated 14 10 

Captured property 5a< Property. 


Concarrent Jurladlctkin of offemca agafaeit law of. of genenl eourta-martU, military 


commlaalonn, provoat courta, A. W lA 
Delivery of otlendcra to civfl ontliorltice not requlied In timo of, A Vi 74 

IndleU notice of condition of 136 134 

Trini by general oourl-msrtlal ofpcmonavnbject tolaw of. A. tv 13 U 10 

War Department: 

Ste a/m Secretary of War. 

Iiutructlona aa to portimlar penllmtlory lor exreui Ion of arntmoo. 80a 81 

Inatmctlofia oa to ploco of oonOnement of noapmitentlaiy priaoneta 806 81 

Policy M to aeparatlon of claaam of fenertl prteoneTO to a 81 

Policy aa to trial by loweat competent eourt 34 23 

Reconli, etc., at, oertMcstea by Tbe Adjutant Oeneral aa to 117 6 121 

Kecordi, etc., oP, dnly tutbcntloated copy admiaatblo in evldenoe 116 ■ 110 


Report by oommondlng groeinl, on wronga complainod of, to, A. tV. 131. 
Koport to. eooecniiiif eiheta of dcocoacd eoldien, A. W. Ill 
Warrant of attachment. 5 m Witneaera. 

Warrant olBeara; 

5ia alia Arreat. 


Anvft or conanaaMSt. 30 14 

AMaultIng: daflnltton, dlaauBkw, praoh lOrma for fpectncntlona, A W. 66 186 a 140 

App.4(3130) 212 

KaeeptedlramJiirMletloliolaiimmarycoorta-martiBl, A. W. u 18 11 

Insubordinate conduct toward; liimu mr apecincatmna 136 ito 

App 4 (it-ao) 243 

Mot competant to aorva on oourta-mirtU 4a 2 

Oaths, admlafetiatlan of. 33 SS 

App. 1 (A. W. 114, note) 2» 

Power to qtull trays, dbordeta. ate„ penalty lor dh ab a ylnn, thiealaoing, etc.; form fcr 
i p ee l 1 atl oo.A. W.66 IIB 1« 

App. 4 CtT) Stt 
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Warrant ofllccrff — Continued. 

PunlAmont^ 

See ci*o PunbhmoHt. Pafo 

In KMiomt. same aft fur officon - 108 « gg 

Separation fr«>in aervloo under A W. llli not applloabte to. .App. 1 (A. W. llg, note) SSft 

Subjocl to miUtary law, A W 3 (e) ... ... 8 6 

Word “offlKr** does not iuclude, A. W 1 (a). 

Waste 

Committing; definition, diftcussloii, firoof, form for epcclAeatlon, A W M 147 a 101 

App 4 (76) .... 948 

Of military l>roporty; definition, dliousslon. proof, forms fur SfieclflealiunA, A W 84 144 168 

App 4 (08. 00) .. 947 

Watchman not mcluded In word '‘sentinel" . . 146 a 160 

Weapon, assault with dfuigerous, definition, dlseuaftioa, proof, form for siieolficailon, A W 

36 .. ... .... 149m 180 

App 4 (100) 950 

W'eekiy reports of genoral oourt-tnartial easoa ..... 416 30 

"White slavo" purposes, wife m>ed for, may testify aaelnst husband 130 d 135 

Wife See llasband and wife 

Willful disobedlenoe of superior offioer, definition, dtscuMdon, proof, form for bfiedficatlon. 

A W 84 ... 134 6 148 

App4(2K) .... 942 

Willfully destroying property, definition, discussion, ftroof. form for speolfimtlmi, A. W W 147 6 101 

App 4 (Hi .... 948 

Withholding of privUegOB as disciplinary punlshiDMit, one week limit, A W. )M 106 104 

Witnesses 

See eiso Evidonoo. 

Absence— 

As ground tor oontinuanoe, (acts to be shown, opportunity to be heerd 53 < 41 

Dcpofitlona In case of, in general. A W. 25 . lift a 133 

Offer to stipulate as to testimony of ehaent witness as ground for denying ooo' 

linuanae 62 e 41 

Beport of dtsappoaranoe fay trial Judge advooate to appolnilug authority 41 S 83 

Aooompbce See Aooomplior 
Aoeused for self See Aorused. 

Aeeu^ to be oonfrooled with In oMtal cesee, eioeptlott, A. W. 36 119 ■ 133 

Attachment - 

Considcratioos gofernlog issue of warrant 076 88 

Habeas corpus on. See Habeas eorpua 

Papers to aooompany wairaot enumerated 87 6 88 

Payment of fees, etc., as prerequlalte to, A. W. 23 97 6 88 

Beferenoe to AR 86-4130 97 6 88 

Use of force, how ftf permissible, prooedurs.. 97 6 88 

Attendance— 

See af«e above, this title, Attaehmeot 

At a preliminary examinetiOD can not be nqutred 97 8 88 

At Investigation Su below, tbli title, InvMtlgatlon of ebarges 

N^lect or refusal to appear ambdemeaofw; proeednre, A. W. 38 976 87 

Of dvlltans, how se<*ur^, process to obtain, A. W. 23 97 6 86 

Of military persofu, liow secured 97 4 80 

Gompetoncy— 

Oeneral rules, presumption of. 1208 124 

Husband and wife, for or against eaob otbiw 1204 195 

Objcctloos to, wlMin made . 120a 134 

Ofcblld, not by age but byseoMand underftandiBg . . J306 124 


Gontempts See Oootampts. 

Corrobination Set C on foboratloo. 

Ooorts of inquiry— 

Attendance, oath, croia>esamliiatloci, A. W. 191. 
Refusal to appear or testify, A . W, 28. 
Orodlbility- 


Cratradlettonby other wttnossesasaffeetlDg.lmpeaohmetttdlstliigulabable 1216 183 

Conviction of crime 130 r, 134 6 121, 138 

Hlsouased gonenfly - 124 a 132 

Impeachment, Donvietloo of crime aa ground of 124 6 133 

Impaachmeat daflaad and dtooumed gmsarally — 134 6 183 
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CRdlUllty— Cootlamd. 


Dcixalthiiu. 8 m Dcposlttaa. 

Exmlnatloii— 

Amwn b; ">«■" or "iio“ eui ant t» nqnlnd. 
Apart train aacib otiaer; ellcet of nonolMm anor.. 


Croa-aiamlnaUaii, niloa isnerally. 


Oannal mlM mpMtliig 


Order of, loncral nilM, oxceptloiu.. 


Qttostloiu need not be asked tfaronah court 

Brdireot and recroea-wamlnatlon 

Betaeal to aiMwer an oflenae, clrll or tnllltery 

Veea and mllcaai— 

Military pcraonncl, cetlrad, treated aa clelUaitt .... 

Not rednoed by voluntary attendance 

Oflloor Krtrlnr mbpoena may pay and be relmhuraed 

Payment aaeonditlon precedent to ptoaeeutlou for rcfueal to appear, etc , A. W kS. 

Koferenee to AK 84-4120 

For defense— 


Listed on chaixo sheet App. 8 


For proaeoiitlon— 

Defenu witnem tsatifyliig advanely to deleme Is not 


Member of eonrt esraaed as member, irlieii called. A W. o, o . . 


Habeas oorpos. 8 h Habeas oorpna. 

Husband and wilt. Ba Huaband and wile. 
Impeachment. 8m above, this ttUa, CndIbUlty. 
Inqumts; attandanoe, oath, A. W. 118. 
bvaatiaatlon of efaarpes— 


lU(ht to eseoae from attandtnf . 


Joint oOeoses. Sm Joint offames. 

Laadlnf quastions. 8 h Laadlnc quretlons 
limit by snort of nnmbar called by althar aide 
MUItaryu- 

Attondanoa, how aaanrad; oedars, mileass . 


Fom of. In aonrls-martial, A, W’ !*■ 

On Invaetlgatloo not Baernfftf-mHam dlflarant Instruottona 
Frlvllaitd aommnnieatloni. ni^mllactd oommonicatlons. 

HankolwIlhaataaaetoBraleseiraTManaa. 

RnaaMtruit. Aw ahovA this tltla, Attaohmant 


Par. 

PMe 

. 134 6 

138 

. 194 6 

134 

. 134 6 

134 

. 194 6 

134 

. 134 6 

m 

. IMa 

183 

. 13l« 

130 

. 121 • 

120 

. 1316 

137 

. 1216 

12R 

. 121a 

120 

. !31a 

136 

. 121a 

130 

.. 1216 

138 

e, 121 • 

lit 120 

.. 76 a 

59 

.. 131a 

120 

.. 121 6 

236 

. I3Ia 

130 

.. «7e 

SO 

. «76 

87 

..07 6 

88 

. 0T6 

BO 

.. 076 

88 

.. 07a 

80 


233 

.. 97a 

80 

60 

o* 

47 

.. 97a 

BO 

Be 

5 

4a 

3 

59 

47 

.. 38 a 

37 

„ 1176 

321 

.. 35a 

30 

.. 36a 

35 

. SSa 

25 

aSySSa 

81.36 

„ m 

110 

„ 97* 

80 

97e 

80 

.. 131a 

180 

.. S5a 

SB 

.. 1S16 

397 

.. 131 a 

188 

.. laia 

190 
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Bcmtatlon. 8 m •bova.UUa title, OmUbUlty. 

BeU-inerimlnetloa. Sm Bdl-tncrtmlaeltan. 

fiWTtoe of incne— >*« 

At iMBi M hoon' notice Bhoold be clveB ttft 87 

Fotniel; maimer, travel orden, by vlwm medo... . - II 

Fennel; intiini to ulal ludge advocate, penalty envelope W * W 

Informal, by mall, reqtuxt for admlalon of atrvlee — *f 

Subpoena diioas teeum; deaerlptlon of doeumente requlret* W* W 

Subpoena; pcaparatlon, Bignature, laauanoe *• 

BUpulatioa ae to toetlmony wbleh vauld tie giveo It peaeent, ^Seot IM a l»e 

Warrant of attaobment. 8w above, this title, Attaebment. 

Weeds and pbraeos. 8 m Doflnltlons 

Weeds do not oonetltulo aa assault - ttO f ITT 

Wrltlngi. 8 h Documentary evidence. 

Wrongs, redres of 8a Redreas. 

o 




